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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 42
[Doc. No. AMS-FV-08-0027; FV-05-332]

RIN 0581—-AC52

United States Standards for Condition
of Food Containers

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is amending the
regulations governing the United States
(U.S.) Standards for Condition of Food
Containers. The revisions to existing
tables, removal of operating
characteristic (OC) curves and updating
language in the standards would enable
the standards to be applicable to most
types of food containers and align the
standards to reflect current industry
practices.

DATES: Effective Date: October 17, 2013.

FOR FURTHER INFORMATION CONTACT:
Lynne Yedinak, Specialty Crops
Inspection Division, Fruit and Vegetable
Program, Agricultural Marketing
Service, U.S. Department of Agriculture,
1400 Independence Avenue SW., Room
1536, South Building, Stop 0240,
Washington, DC 20250-0240;
Telephone: (202) 720-5021, FAX: (202)
690-1527; or email CIDS@ams.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866 and therefore,
has not been reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act and
Paperwork Reduction Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), AMS has considered
the economic impact of this action on
small entities. Accordingly, AMS has
prepared this final regulatory flexibility
analysis.

The purpose of the RFA is to fit
regulatory action to the scale of business
subject to such actions so that small
businesses will not be unduly or
disproportionately burdened. Food
manufacturers are determined to be
small businesses in accordance with the
Small Business Size Standards by North
American Industry Classification
Systems (NAICS) codes in Title 13,
Code of Federal Regulations (CFR) 13
CFR part 121. These businesses may
have fewer than 500, 750, or 1,000
employees depending on their NAICS
code.

There are approximately 22,058
establishments identified in the 2007
Economic Census as belonging to the
North American Industry Classification
System under the classification of “food
manufacturing” and any number of
these establishments could request their
product containers be inspected under
the provisions of the U.S. Standards for
Condition of Food Containers. Only 402
of these establishments would qualify as
small businesses under the definition
provided by the Small Business
Administration.

Under the final rule, utilization of the
U.S. Standards for Condition of Food
Containers continues to be voluntary.
We have examined the economic
implications of this final rule on small
entities. Small entities would only incur
direct costs when purchasers of their
packaged food products stipulate in
their procurement documents that the
food containers should conform to the
requirements of the U.S. Standards for
Condition of Food Containers.

Since the standards were last
amended in May 1983, innovations in
packaging technologies have provided
an increasingly wide variety of
acceptable new food containers.
Accordingly, we believe that the
economic impact of this final rule will
be minimal because the revisions are
necessary in order to provide standards
that reflect current industry practices.
The changes concerning removal of OC
curves and other non-substantive

changes will have no adverse impact on
small or large entities.

The revisions made herein enable the
standards to be applicable to most types
of food containers and align the
standards to reflect current industry
practices. With regard to alternatives,
this action reflects revisions proposed to
the standards as a result of the second
proposed rule published in the Federal
Register, January 18, 2012 [77 FR 2481].

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
establishments under the Paperwork
Reduction Act, (44 U.S.C. chapter 35).
The Department has not identified any
relevant Federal rules that duplicate,
overlap, or conflict with the Standards.

AMS is committed to complying with
the E-Government Act of 2002 (44
U.S.C. 3601-3606; 3541-3549), to
promote the use of the Internet and
other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This action is not retroactive.
There are no administrative procedures
which must be exhausted prior to any
judicial challenge to the provisions of
this rule.

Background

The U.S. Standards for Condition of
Food Containers (Standards) currently
provides sampling procedures and
acceptance criteria for the inspection of
stationary lots of filled food containers,
which includes skip lot sampling and
inspection procedures. It also provides
on-line sampling and inspection
procedures for food containers during
production.

Stationary lot sampling is the process
of randomly selecting sample units from
a lot whose production has been
completed. This type of lot is usually
stored in a warehouse or in some other
storage facility and is offered for
inspection.

Skip lot sampling is a special
procedure for inspecting stationary lots
in which only a fraction of the
submitted lots are inspected. Skip lot
inspection can only be instituted when
a certain number of lots of essentially
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the same quality have been
consecutively accepted.

To be acceptable under the
examination criteria in the standards,
lots may contain only a limited number
of defects classified as minor, major, or
critical. Acceptance criteria are based on
sampling plans for different lot sizes
and levels of inspection such as normal,
reduced, or tightened. Defect tables
classify the severity of defects.

On-line sampling and inspection is a
procedure in which subgroups of
sample units or individual containers
are selected randomly from pre-
designated portions of production. The
acceptability of these portions of
production is determined by inspecting,
at the time of sampling, the subgroups
which represent these portions. For this
type of sampling, only portions of a lot,
rather than a whole lot, may be rejected.
This helps to identify trouble spots in a
production cycle quickly, and enables
the producer to make timely corrections.
This can reduce the corrective action
costs and the amount of product
destroyed as a result of packaging
problems.

These standards were developed for
use by Government agencies when
requested to certify filled primary
containers or shipping cases, or both, for
condition. The standards are
permissive, and they may be used in
their entirety or in part by private
parties.

Revision of the Standards includes:
(1) separating Tables I, I-A, II, II-A,
ITI, II-A, and III-B of sampling plans for

normal, tightened, and reduced
inspection by the type of sampling plan
used (single or double), as well as
updating the Acceptable Quality Levels
(AQLs) for these tables

(2) updating Table IV—Metal
Containers, (Rigid and Semi-Rigid),
Table VI—Glass Containers, Table VIII—
Rigid and Semi-Rigid Containers
(Corrugated or Solid Fiberboard,
Chipboard, Wood, Paperboard Aseptic
Cartons, Polymeric Trays, etc.), Table
IX—Flexible Containers (Plastic Bags,
Cello, Paper, Textile, Laminated Multi-
Layer Pouch, Bag, etc.), and Table XI—
Defects of Label, Marking, or Code to
incorporate new defects and revise
existing defects to reflect new packaging
technologies such as aseptic packaging,
metal cans with easy open lids, and
plastic rings that hold several containers
together

(3) adding new defect tables, Table
V—Composite Containers (Semi-Rigid
Laminated or Multi-Layer Paperboard
Body with Metal, Plastic, or
Combination of Metal and Plastic Ends
and a Safety Seal Inside the Cap), Table
VII—Plastic Containers (Rigid and Semi-

Rigid Bottles, Jars, Tubs, Trays, Pails,
etc.), and Table XII—Interior Can
Defects (a new section 42.114 is added
to provide for procedures for evaluating
interior container defects)

(4) removing the OC curves

(5) other minor non-substantive
changes to clarify the text.

These revisions to existing tables,
addition of new tables, removal of OC
curves, and updating language in the
U.S. Standards for Condition of Food
Containers enables the standards to be
applicable to most types of food
containers and align the standards to
reflect current industry practices.

OC curves found in §§42.140, 42.141,
42.142, and 42.143 from Subpart E—
Miscellaneous, are removed. This final
rule reflects the amendatory language
removing these provisions that first
appeared in the proposed rule
published in the November 19, 2009,
Federal Register. While these curves
show the ability of the various sampling
plans to distinguish between accepted
and rejected lots, it is our experience
that the inclusion of these curves is not
critical to use of the standards.
Furthermore, they are readily available
in literature and on the Internet. Also,
Standards for sampling plans including
OC Curves are currently available in 7
CFR Part 43.

Comments

AMS published two proposed rules in
the Federal Register in which six
comments were received. The first
proposed rule was published in the
Federal Register on November 19, 2009
[74 FR 59920], with a sixty-day
comment period which closed on
January 19, 2010. Two comments were
received. One commenter provided a
comment that was determined to be
outside the scope of the rule. Therefore,
no changes were made based on this
comment. The other commenter
supported the proposed rule revision
and provided statements regarding
§ 42.112—Defects of Containers. The
commenter stated that while Table IV of
§42.112 has defects for composite cans
listed as a subset of the metal can
defects, composite cans also exhibit
defects listed in Table VI—Rigid and
Semi-rigid containers. The commenter
proposed a separate table be added for
composite cans extracting the composite
can defects from Table IV and Table VI.
Based on this comment, AMS added a
new Table V that contained the
information for composite can defects
from Table IV and Table VI and
removed the composite information in
Table IV. The proposed rule was then
reissued.

The second proposed rule was
published in the Federal Register on
January 18, 2012 [77 FR 2481] and
provided a comment period of sixty
days which closed on March 19, 2012.
Four comments were received. Two
commenters provided comments that
were determined to be outside the scope
of the rule. Therefore, no changes were
made based on those comments.

The third commenter supported the
revision of the proposed rule with
several changes. Comments were
received regarding: (1) the new
proposed paragraph §42.114—
Procedures for Evaluating Interior
Container Defects and Table XII—
Interior Container Defects, and (2) the
proposed modifications to two defects
in Table IV—Metal Containers (Rigid
and Semi-rigid). Comments received
regarding Procedures for Evaluating
Interior Container Defects stated that the
last four defects in Table XII were vague
and not defined. AMS determined the
comment had merit and removed major
defect 104 and minor defect 204, and
revised major defect 105 and minor
defect 205 to provide examples of what
“other anomaly(ies)” are. The defects
were then renumbered. In subsequent
discussions, the commenter requested
AMS change “Enamel cracked in metal
container material not affecting
usability”” in minor defect 203, Table
XII, to “Enamel breakdown in metal
affecting usability” as the terms
“cracked” and ‘“breakdown’ mean the
same thing. AMS determined that this
had merit and made the change. The
commenter also provided comments on
§ 42.112—Defects of Containers, Table
IV—Rigid and Semi-Rigid Containers.
The comment concerned major defect
107 for “Metal pop-top: (b) Missing or
incomplete score line:” and minor
defect 203 for “Flexible pop-top: (b)
Short pull tab.” The commenter stated
that sometimes product design
standards request a partial score for a
metal pop-top or a shortened pull tab for
a flexible pop-top. The commenter
requested that AMS revise the defect
descriptions to specify that these will
not be considered defects when they are
requested in a product specification.
AMS determined the comment had
merit and, to account for this exception,
added the phrase “(not conforming to a
relevant product specification)” to
major defect 107 and minor defect 203.

The fourth commenter stated that
using “Tetra Pak’ is a reference to a
company and not the actual type of
packaging. The commenter
recommended that AMS use one of the
specific package trademarks or use the
term ““Tetra Pak cartons.” AMS
determined the comment had merit.
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AMS has revised the package
identification from “Tetra Pak’ to
“Paperboard Aseptic Cartons” to
accurately identify all packaging made
in a similar manner.

Based on the comments received and
information gathered, AMS believes that
revising these standards will bring the
Standards inline to reflect current
industry practices.

List of Subjects in 7 CFR Part 42

Food packaging, reporting and
recordkeeping requirements.
For the reasons set forth in the

preamble, 7 CFR part 42 is amended as
follows:

PART 42—[Amended]

m 1. The authority citation for part 42
continues to read as follows:

Authority: Secs. 203, 205, 60 Stat. 1087,
as amended, 1090, as amended (7 U.S.C.
1622, 1624).

m 2. Section 42.102 is amended by:

m a. Removing the definitions “Lot”,
“Operating Characteristic Curve (OC
Curve)” and ‘“Probability of
acceptance”.
m b. Revising the definitions
“Administrator,” “Sample size (n),’
“Stationary lot sampling”
m c. Adding the definition ‘Lot or
inspection lot” in alphabetical order.
The revisions and addition read as
follows:

s

and

§42.102 Definitions, general.

* * * * *

Administrator. The Administrator of
the Agricultural Marketing Service
(AMS) of the Department or any other
officer or employee of the Agency who
is delegated, or who may be delegated
the authority to act in the

Administrator’s stead.

* * * * *

Lot or inspection lot. A collection of
filled food containers of the same size,
type, and style. The term shall mean
“inspection lot,” i.e., a collection of
units of product from which a sample is
to be drawn and inspected to determine

conformance with the applicable
acceptance criteria. An inspection lot
may differ from a collection of units
designated as a lot for other purposes
(e.g., production lot, shipping lot, etc.).
* * *

* *

Sample size (n). The number of
sample units included in the sample.

* * * * *

Stationary lot sampling. The process
of randomly selecting sample units from
a lot whose production has been
completed. This type of lot is usually
stored in a warehouse or in some other
storage facility and is offered in its

entirety for inspection.

* * * * *

§42.106 [Amended]

m 3.In §42.106, paragraph (a)(1),
remove the word ‘“attributed”” and add
in its place the word “attributed”.

m 4. Revise §42.109, to read as follows:

§42.109 Sampling plans for normal
condition of container inspection, Tables |
and I-A.

TABLE |—SINGLE SAMPLING PLANS FOR NORMAL CONDITION OF CONTAINER INSPECTION

Acceptable quality levels
Lot size ranges— Origin Inspection Other Than Origin Inspection
Code Number of containers Type of Plan
in lot Sample 0.25 1.5 6.5 0.25 25 10.0
size Ac Re Ac Re Ac Re Ac Re Ac Re Ac Re
CA ... 6,000 or less .......ccc...... 84 0 1 3 4 9 10 0 1 4 5 13 14
CB ... 6,001-12,000 ... 168 1 2 5 6 16 17 1 2 7 8 23 24
CcC ... 12,001-36,000 . 315 2 3 8 9 28 29 2 3 13 14 41 42
CD ... Over 36,000 ........ccc.c... 500 3 4 12 13 42 43 3 4 18 19 62 63
CE coiiii | e 800 4 5 18 19 64 65 4 5 27 28 95 96

Ac = Acceptance number.
Re = Rejection number.



Table I-A--Double Sampling Plans for
Normal Condition of Container Inspection

Acceptable quality levels

Lot size oth 0 oriai
--ranges Type of Origin Inspection if aif rigin
Code Number of y;lan Sample Size nspection
containers 0.25 1.5 6.5 0.25 2.5 10.0
in lot
Ac Re |Ac|Re |Ac |Re | Ac Re |Ac |Re |Ac | Re
cA 6,000 or less--- Double----- lst-------- 36
(%) | (*) O 4| 2| 7] (%) ] (*) 0| 4| 3 9
2d--------- 60
Total------ 96 | (*) (*) 3 4 11011 (*) (*) 4 5|15 16
CB 6,001-12,000---- | Double------ l1st-----~--- 120
0 2 2 6110 | 14 0 2 3 7114 19
2d--------- 60 |
Total------ 180 1 2 5 6117118 1 2 8 9125 26
ccC 12,001-36,000--- | Double------ lst-------- 168
0 3 2 7112 |18 0 3 511019 26
2d--------- 80 0
Total------ 348 2 3 9110|3132 2 3114 |15 | 45 46
CD Over 36,000----- Double------ lst-------- 228
0 3 3 9115 | 24 0 3 5111 |23 34
2d--------- 288
Total------ 516 3 4 | 12|13 |43 | 44 3 4119|2064 65

(*) =

Reject on one or more defects

9€04LS
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m 5. Revise §42.110 to read as follows:

§42.110 Sampling plans for tightened
condition of container inspection; Tables I
and lI-A.

TABLE [I—SINGLE SAMPLING PLANS FOR TIGHTENED CONDITION OF CONTAINER INSPECTION

Acceptable quality levels

Lot size ranges— Origin Inspection Other Than Origin Inspection
Code Number of containers
in lot Sample 0.25 15 6.5 0.25 25 10.0
Size Ac Re Ac Re Ac Re Ac Re Ac Re Ac Re
CB ... 6,000 or less ................ 168 0 1 4 5 11 12 0 1 5 6 16 17
CC ... 6,001-12,000 315 1 2 6 7 19 20 1 2 8 9 28 29
CD .. 12,001-36,000 ............. 500 2 3 9 10 28 29 2 3 12 13 42 43
CE ...... Over 36,000 ................. 800 3 4 13 14 42 43 3 4 18 19 64 65
CF i | 1,250 4 5 19 20 63 64 4 5 26 27 96 97




Table II-A-—Double Sampling Plans for
Tightened Condition of Container Inspection

Acceptable quality levels

Lot size —
D . Other Than Origin
ranges -- Tvoe of Origin Inspection Inspection
Code Number of %ian Sample Size D
containers 0.25 1.5 6.5 0.25 2.5 10.0
in lot
Ac Re |Ac | Re |Ac | Re | Ac Re | Ac | Re | Ac | Re
6,000 or Double--
B | 1ess--m-n-- _| 1st 1200y Ly | 2] 5| 610 (*) | ()| 2| 6|10]14
———————— 60 | |
Total----- 180 | (*) | (*) 4| 51213 (*) | (*) 5| 6|17]18
6,001- Double--
CcC ! lst------- 168
12,000----- - 0 2 1 5 7113 0 2 2 7112118
———————— 180
Total----- 348 1 2 7 812122 1 2 9110|3132
12,001- Double--
CD lst------- 228
36,000----- - 0 3 2 7 8|17 0 3 3 9|15 |24
———————— 288
Total----- 516 2 3 9110|2930 2 3112|1343 |44
CE Over 36,000- Double-- P 456
---- - 0 4 5110|2128 0 4 8113|3241
———————— 408
Total----- 864 3 4114 |15 1|44 | 45 3 4119|2069 |70

Reject on one or more defects

8€0LS
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m 6. Revise §42.111 to read as follows: §42.111 Sampling plans for reduced
condition of container inspection, Tables I
and llI-A; and limit number for reduced
inspection, Table IlI-B.

TABLE I[I—SINGLE SAMPLING PLANS FOR REDUCED CONDITION OF CONTAINER INSPECTION

Acceptable quality levels

Lot size ranges— Origin inspection Other Than Origin Inspection
Code Number of containers Type of Plan
in lot Sample 0.25 1.5 6.5 0.25 25 10.0
Size Ac Re Ac Re Ac Re Ac Re Ac Re Ac Re
CAA ... | 6,000 or less ......c.ceeuen 29 1 2 1 2 4 5 1 2 2 3 5 6
CA ... 6,001-36,000 ... 84 1 2 3 4 9 10 1 2 4 5 13 14
CB ... Over 36,000 .. 168 1 2 5 6 16 17 1 2 7 8 23 24
CC oo | s 315 2 3 8 9 28 29 2 3 13 14 41 42




Table III-A--Double Sampling Plans for
Reduced Condition of Container Inspection

07048

Acceptable quality levels
Lot size L . Other Than Origin
ranges -- Tvoe of Origin Inspection Inspection
Code Number of XEEan Sample Size P
containers 0.25 1.5 6.5 0.25 2.5 10.0
in lot
Ac Re Ac Re Ac Re Ac Re | Ac | Re | Ac | Re
can | 6000 or Double----| 1lst-------- 18
less-------- 0 2 0 2 1 4 0 21 0| 3| 2| s
2d--------- 18
Total------ 36 1 2 1 2 5 6 1 2 2 3 6 7
CA 6,001-36,000 Double---- lst---=----- 36
0 2 0 4 2 7 0 2 0 4 3 9
2d--------- 60
Total------ 96 1 2 3 4 10 11 1 2 4 5| 15| 16
CB Over 36,000- Double---- lst-------- 12
0 0 2 2 6 10 14 0 2 3 71 14| 19
2d--------- 60
18
Total------ 0 1 2 5 6 17 18 1 2 8 91 25| 26
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TABLE [lI-B—LIMIT NUMBERS FOR REDUCED INSPECTION
Number of sample units from last 10 lots inspected within Acceptable quality level
6 months 0.25 15 25 6.5 10.0

B20-499 ... * 1 4 14 24
10 = RO *) 3 7 25 40
800—1,249 ... 0 7 14 42 68
1,250-1,999 ... 0 13 24 69 110
2,000-3,149 ... 2 22 40 115 181
3,150-4,999 ... 4 38 67 186 293
5,000-7,999 ..o 7 63 110 302 472
8,000-12,499 ... 14 105 181 491 765
12,500-19,999 ....ooieeiiiiiieeireete e —————————————————— 24 169 290 777 1207

*Denotes that the number of sample units from the last 10 inspection lots is not sufficient for reduced inspection for this AQL. In this instance
more than 10 inspection lots may be used for the calculations if; the inspection lots used are the most recent ones in sequence within the last 6
months, they have all been on normal inspection, and none has been rejected on original inspection.

m 7. Section §42.112 is revised to read

as follows: V, Vi, VII, VIII, IX, and X.

TABLE IV—METAL CONTAINERS
[Rigid and semi-rigid]

§42.112 Defects of containers: Tables IV,

Categories
Defects
Critical Major Minor

Type or size of container or component parts not as specified ..........ccocveiriiiiiiiie e None permitted
Closure incomplete, not located correctly or not sealed, crimped, or fitted properly:

(a) Heat processed primary CONtAINET ..........ccoiiiiieeiiienie et see s T e | e

(b) Non-heat processed primary CONTAINET ..........cccceiuiiiiiiriierie ettt sies | rreesieeesseeseeeaees 101 | e

(c) Other than primary CONTAINET .........cccoiiiiiiiiieeiie sttt e steasaeesaeesneentes | snreesseesssesseesnsees | oeessseesssesseesseeans 201
Dirty, stained, or Smeared CONTAINET ...........cooiiiiiiiiiee et e e s e e s s e e s sneeesssnneess | tanneeessnneessnnneesaes | eeessseeessnseessnnnes 202
Key opening metal containers (when required):

(8) KEY MISSING ittt sttt r e en e e b sar e 102

(b) Key does not fit tab ........ccccceeveiiiiiiiniiere e 103

(c) Tab of opening band insufficient to provide accessibility to key 104

(d) Improper scoring (band would not be removed in one continUOUS StrP) ......ccceevvviieniee | eeveviiieeeiieeeeees 105
Metal pop-top:

(a) Missing or broken pull 18D .......oc.oiiiiiii s | e 106 | oo

(b) Missing or incomplete score line (not conforming to a relevant product specification) | .........ccceeeene. 107 | oo
Flexible pop-top:

(a) Poor seal (wrinkle, entrapped matter, 81C.) ......ccooiiiiiriiiiieeee e 108 | oo

(b) Short pull tab (not conforming to a relevant product specification) ...........ccccceiviiiiiiies | evveniieiieeiireiiees | e 203

(€) MisSiNg PUIl taD .....ooeiiiiieie e 109 | oo

(d) TOIN PUITAD .ottt ettt e e sie e eneeseneesneenanesntes | nreessnesnneennesnnees | eeesreesieeeneenneans 204
Open top with plastic overcap (when required):

(2) PlastiC OVEIrCAP MISSING ..c..eiiiieeiiieitieieieiie ettt et e st steesteeesbeesaeeebeesnbeesbeesnbeesneesseessns | sreesseessseessesnses 110 | o

(b) Plastic overcap warped (making opening or reapplication difficult) ...........ccccccniiiiini | eoeeniiiieincee, 111 | e,
Outside tinplate or coating (when required):

(2) MisSING OF INCOMPIELE ......eiiiiiiiiiet ettt b e saeeeeeeeane 205

(b) Blistered, flaked, sagged, or wrinkled ... 206

(c) Scratched or scored .........cccoevveveniennen. 207

(o) I AT o] = Ued € TP RPRPPRN 208
Rust (rust stain confined to the top or bottom double seam or rust that can be removed with

a soft cloth is not scored a defect):

(8) RUSE SAIN ...ttt et sttt et esb e e et e e sae e e beesaneenneenneentes | enreesseesnneesineentees | eeesreesieesneesieeens 209

(b) Pitted rust .......ccovieiiieiiiee e 112 | e,
Wet cans (excluding refrigerated CONTAINEIS) .......ccocviiiiiieiiiiieiesieeese ettt srens | enrenieesseseesreseens | sreesresseesseseeinenns 210
Dent:

(a) Materially affecting appearance but Not USaDIlItY ..........ccooiiiiiiiiiiiicccees | e | e 211

(b) Materially affecting USaDIlItY ..........cceoiriiiiiie e 113 | s
Buckle:

() NOt INVOIVING €N SEAM .....eiiiiiiiiiiie ettt e e e sreesneentes | rreessnessneeseessnees | eessreesisensreesineens 212

(b) Extending into the €Nd SEAM .......ciuiiiiieie e e 114 | s
(0701 F=To L 1Yo I eTe] o) =11 o T- SRR U ST TRPOPRN 115 | e
Paneled side materially affecting appearance but Nnot usability ...........ccccoeciiiiiiiiiniiiiis | e | e 213
Solder missing When reqUIred ...........ccoociiiiiiiiii e 116
Cable CUt @XPOSING SEAM ..ottt et s e e ae e eee e s eneesene e 117
0] o (0] 0T = o L= T <]= = o o SRR PRR 118

Swell, springer, or flipper (not applicable to gas or pressure packed product nor frozen prod-
ucts)
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TABLE I[V—METAL CONTAINERS—Continued

[Rigid and semi-rigid]

Categories
Defects
Critical Major Minor
Leaker or BIOWN CONTAINET ......cc.uiiiiiiiiiie ettt B | e | e
Frozen products only:
(a) Bulging ends %A1e-inch t0 74-iNCh BEYON lIP ...eiiiiiiiiiieee s | creeriee e e sieees | eeeree s ereee e 214
(b) Bulging ends more than 4-inch beyond lip ... 119
Metal drums: leaking filling seal (bung) SWell T ... e 120
1 Defect classification depends on the severity of the defect.
TABLE V—COMPOSITE CONTAINERS
[Fiberboard body with metal lids or metal bottoms, plastic or foil top with cap]
Categories
Defects
Critical Major Minor
Type or size of container or component parts not as specified ...........ccccevieeieriieenienieeseeeen None permitted
Closure incomplete, not located correctly or not sealed, crimped, or fitted properly ................. T e | e
Dirty, stained, or smeared CONAINET .........ccoiiiiiiiiiiieiecee et sreesreesine | aereesseessneesnesnnees | oressseesisnenreesineens 201
Easy open closure:
(a) Pulltab: e | e
1. Missing or broKen pull 18D ..........cooriii i 101
2. Missing or incomplete SCOre liNE .......c.coiiiiiiiiiiieiee et 102
(b) Membrane top: e |
1. Poor seal (wrinkle, entrapped matter, €tC.) ........ccrviririiririereceseee e 103
2. ShOrt PUILEAD . e 104
3. MISSING PUILTAD ..o 105
4. TOMN PUILEAD o 106
(c) Open top with plastic overcap (when required): | s | e
1. Plastic overcap MiSSING ........ccooiiiiiiiiiii i | ereenee e 107 | oo
2. Plastic overcap warped (making opening or reapplication difficult) ............ccccceciiis | oviiiiiiiiiiieens 108 | oo
Outside tinplate or coating on ends (when required):
(2) MisSING OF INCOMPIELE ...ttt 202
(b) Blistered, flaked, sagged, or WHNKIEd ............coiiiiiiiiiiiiee e 203
(C) SCratChed OF SCOIEA .......eiuiiiiieiii ettt sttt ettt ettt et e e b e e saeeereenane 204
() FINE CrACKS ...ttt ettt ettt e b e e s st e e beesate e beeanbeesaeeereenane 205
Collapsed CONAINET ......c.eerviiieeiiriiereeeee et en e sresnesnesnesnesnesnessnennessnenns | eesvessennennennnnes | 109 | i
Paneled side materially affecting appearance but not usability ...........ccccoeciiiiiiiiiiiiiiie, 206
LEAKET .. e s nneenes | 2 | e | e
Wet or damp:
(a) Materially affecting appearance but not USability ..........cccocviiiiiiiiiiieiies | e | e 207
(b) Materially affecting usability ............ccooiiiiiiiii e 110 | o,
Crushed or torn area:
(a) Materially affecting appearance but NOt USADIlity ..........ccoiiiiiiiiiiiiceeres | e | e 208
(b) Materially affecting USability ...........c.coiiiiiiiiie s | rreenee e T | e
TABLE VI—GLASS CONTAINERS
[Bottles, Jars]
Categories
Defects
Critical Major Minor
Type or size of container or component parts not as specified ...........cccccevieniiiiiininieeseeeen None permitted
Closure not sealed, crimped, or fitted properly:
(2) Heat proCessed ........ccociiiiiiriiieiieeiiesee ettt nneenes | 1 [ e | e
(D) NON-hEat PrOCESSEA ......oeiiiiiiiiiiiete ettt et
Dirty, stained, or smeared CONtAINET ...........ccoiiiiiiiiiiie s 201
CRiP N GIASS .. e s 202
Stone (unmelted material) iN GIASS ....cc.eeiiiiiiiiii e 203
Pits in SUMACE Of GIASS ....eiiiiiiiiii ettt ettt 204
ST Te o[ aTo TR0 g = To TSR UTPSOPIN 205
Bead (bubble within glass):
(@) Va-inch t0 /16-INCH IN AIAMETET ..o ne | resreesseseesresrennns | eeiresreseesrennennes 206
(b) Exceeding V&-iNCh iN di@mMELEr .........cooiiiiiiiiiiiiee e enins | rreesie e 102 | e,
CRECKEA ...ttt ettt r e b e r Rt n bt e n e e et nre e nenneenenneane | ereesneseenneneenenne 103 | o
THIN SPOL IN GIASS ... | e 104 | s
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TABLE VI—GLASS CONTAINERS—Continued
[Bottles, Jars]
Categories
Defects
Critical Major Minor
Blister (Structural defECt) ........cciiiiiiiiiice e | eeresre e 105
Bird swing (glass appendage inside container) ... 2]
Broken or 1€aKiNg CONTAINET .......cooiiiiiiiiiie ettt e e e e e e neee s B e
Cap (nonheat processed):
(8) CroSS-Thre@ded ..........cceeiiiiiieiieiee ettt sre e sne e e e ane | reseesreseenrenennns | eeseesreeeenrennenes 207
(b) LoOSE but NOt 1€8KING ....eoueiiiiiiiie ittt snesnnns | rreesseesineeseesnnees | eeenreesne e 208
(C) PIEEA FUSE ..ottt e e e e e e nr e e e nr e e e ne e e 106 | oo
Cap (heat processed):
(a) Cross-threaded OF I00SE .......cceciiriiriirieie et 4] e |
(o) I g1 C=To I (U] SO P RO U PSP PTOPE B OUSTOPRORPTOPPRO 107 | e
Sealing tape or cello band (when required):
(@) IMProperly PlACEA ......cceiiiiiiiieie ettt snnenneentes | treesseesneennesnnees | eeeireeseeeneenneans 209
(b) Not covering juncture of cap and glass ... 108 | oo
(c) Ends overlap by less than z-inch ........... 109
(o) Mo Lo s o T e =1 (=Y gTo] =1 1 To [PPSR 110
Missing or torn outer safety SEal ... | e 111 | e
Inner safety seal—missing, tOrN, POOr SEAI .........coocuiiiiiiiiiiiie e e ene | reeesieee e e e 112 | e
TABLE VII—PLASTIC CONTAINERS
[Rigid and Semi-Rigid, Bottles, Jars, Tubs, Trays, Pails, etc.]
Categories
Defects
Critical Major Minor

Type or size of container or component parts not as specified

Closure not sealed, crimped, or fitted properly:

(8) HEAE PrOCESSEA .....ooiiiiieeiee ettt sttt et sttt e ne e e e re e

(b) Non-heat processed .................
Dirty, stained, or smeared container ....
Chip in plastic ......cccovreererieiieeiees
Un-melted gels in plastic ...

Pits in surface of plastic ....
Sagging surface ..........
Air bubble within plastic:

(a) Ve-inch t0 V16-INCh iIN dIAMELET ....couiiiiiiie e e

(b) Exceeding Vs-inch in diameter ....
Checked ....occooiiiiiieieeeece e
Thin spot in plasti
Blister (structural defect) .......

Broken or 1eaking CONTAINET .........oiiiiiiiiiiieiie e s

Cap (non-heat processed):

() CroSS-thre@ded .........cooiiiiiiiiiieeeee ettt ettt e et e e e bt e e e e e e e s enae e e eneen

(b) Loose but not leaking ........ccccceeeveereeennen.
Cap (heat processed), cross-threaded or loose
Security seals:

(@) ClosUre FiNG MISSING ..cccueiiiiiiiieiieeie ettt sttt s e e s be e sanesreenans

(b) Missing or torn outer safety seal .............
(c) Inner safety seal—missing, torn, or poor seal
(d) Sealing tape or cello band (when required):

1. IMProperly PlaCed .........cocuiiiiiiiiiii e s

2. Not covering juncture of cap and plastic
3. Ends overlap by less than 2-inch .........
4. Loose or deteriorating ...........ccceeueee

None permitted




57044

Federal Register/Vol. 78, No. 180/ Tuesday, September 17, 2013/Rules and Regulations

TABLE VIII—RIGID AND SEMI-RIGID CONTAINERS—CORRUGATED OR SOLID FIBERBOARD, CHIPBOARD, WOOD,
PAPERBOARD ASEPTIC CARTONS, POLYMERIC TRAYS, ETC.

[Excluding metal, glass, and plastic]

Defects

Categories

Critical

Major

Minor

Type or size of container or component parts not as specified

Component part missing

Closure not sealed, crimped, or fitted properly:
(a) Primary container
(b) Other than primary container
Dirty, stained, or smeared container
Wet or damp (excluding ice packs):
(a) Materially affecting appearance but not usability
(b) Materially affecting usability
Moldy area
Crushed or torn area:
(a) Materially affecting appearance but not usability
(b) Materially affecting usability
Separation of lamination (corrugated fiberboard):
(a) Materially affecting appearance but not usability
(b) Materially affecting usability
Product sifting or leaking
Nails or staples (when required):
(a) Not as required, insufficient number or improperly positioned
(b) Nails or staples protruding
Glue or adhesive (when required); not holding properly, not covering area specified, or not
covering sufficient area to hold properly:
(a) Primary container
(b) Other than primary container
Flap:
(a) Projects beyond edge of container more than "-inch
(b) Does not meet properly, allowing space of more than "4-inch
Sealing tape or strapping (when required):
(a) Missing
(b) Improperly placed or applied
Missing cOmMPONENt (STraW, 1C.) ......iiiiiiiiiiiiee e e
Paperboard Aseptic Cartons:
(a) Missing re-sealable cap or tab
(b) Inner or outer safety seal—missing, torn, poor seal
Thermostabilized polymeric trays:
Tray body:
(a) Swollen container
(b) Tear, crack, hole, abrasion through more than one layer of multi-layer laminate for
the tray
(c) Presence of delamination in multi-layered laminate
(d) Presence of any permanent deformation, such that deformed area is discolored or
roughened in texture
Lid material:
(a) Closure seal not continuous along tray flange surface
(b) Foldover wrinkle in seal area extends into the closure seal such that the closure seal
is reduced to less than 's-inch
(c) Any impression or design on the seal surfaces which conceals or impairs visual de-
tection of seal defects
(d) Areas of “wave-like” striations or wrinkles along the seal area that spans the entire
width of seal
(e) Abrasion of lid material:
1. Within "1e-inch of food product edge of seal such that barrier layer is exposed ....
2. Greater than "1e-inch from food product edge of seal that barrier layer is exposed
(f) Presence of entrapped matter within V1e-inch of the food product edge of seal or en-
trapped moisture or vapor with Y1e-inch of the food product edge of seal that results in
less than V1e-inch of defect free seal width at the outside edge
(g) Presence of any seal defect or anomaly (for example, entrapped moisture, gases,
etc.) within Ve-inch of food product edge of seal
(h) Closure seal width less than '/&-inch

None permitted

101




Federal Register/Vol. 78, No. 180/ Tuesday, September 17, 2013/Rules and Regulations 57045
TABLE IX—FLEXIBLE CONTAINERS
[Plastic, Cellophane, Paper, Textile, Laminated Multi-Layer Pouch, Bag, etc.]
Categories
Defects
Critical Major Minor
Type or size of container or component parts not as specified ...........cccceeciiiiiiiiiiiiicceee, None permitted
Closure not sealed, crimped, stitched, or fitted properly:
(a) Heat processed primary CONtAINET ..........c.coiiirieeiiieiie ettt a e
(b) Non-heat processed primary CONtAINET .........cccceeiiuiiiiieeiieiieeiee et

(c) Other than primary container
Dirty, stained, or smeared container ....
Unmelted gels in plastic
Torn or cut container or abrasion (non-leaker):

(a) Materially affecting appearance but not usability

(b) Materially affecting usability
Moldy area
Individual packages sticking together or to shipping case (tear when separated)
Not fully covering product
Wet or damp (excluding ice packs):

(a) Materially affecting appearance but not usability

(b) Materially affecting usability
Over wrap (when required):

(a) Missing

(b) Loose, not sealed, or closed ...

(c) Improperly applied
Sealing tape, strapping, or adhesives (when required):

(a) Missing

(b) Improperly placed, applied, torn, or wrinkled
Tape over bottom and top closures (when required):

(a) Not covering stitching

(b) Torn (exposing stitching)

(

(

c) Wrinkled (exposing stitching)
d) Not adhering to bag:
1. Exposing stitching ....
2. Not exposing stitching
(e) Improper placement
Product sifting or leaking:
(a) Non-heat processed ....
(b) Heat processed
Flexible pop-top:
(a) Poor seal (wrinkle, entrapped matter, etc.) reducing intact seal to less than V1e-inch
(b) Short pull tab (materially affecting usability)
(c) Missing pull tab
(d) Torn pull tab (materially affecting usability) .
Missing COMPONENt (STrAW, E1C.) ..c.eiiiiieiiiitie ettt se e
Two part container (poly lined box or bag in box):
(a) Outer case torn
(b) Poly liner:
1. Missing
2. Improper closure
Missing “zip lock” (re-sealable containers)
Loss of vacuum (in vacuum-packed)
Pre-formed containers:
(a) Dented or crushed area
(b) Deformed container ....
Missing re-sealable cap
Inner or outer safety seal—missing, torn, poor seal
Air bubble in plastic
Thermostabilized products (includes but not limited to tubes, pouches, etc.):
Foldover wrinkle in seal area (thermostabilized pouches):
(a) Extends through all plies across seal area or reduces seal less than '1e-inch
(b) Does not extend through all plies and effective seal is V1e-inch or greater
Incomplete seal (thermostabilized pouches)
Non-bonding seal (thermostabilized pouches)
Laminate separation in body of pouch or in seal within /1e-inch of food product edge:
(a) If food contact layer is exposed
(b) If food contact surface is exposed after manipulation or laminate separation expands
after manipulation
(c) If lamination separation is limited to isolated spots that do not propagate with manip-
ulation or is outer ply separation in seal within V1e-inch of food product edge of seal ...
Flex cracks (cracks in foil layer only) ...
Swollen container
Blister (in seal) reducing intact seal to less than 1e-inch
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TABLE IX—FLEXIBLE CONTAINERS—Continued
[Plastic, Cellophane, Paper, Textile, Laminated Multi-Layer Pouch, Bag, etc.]

Categories

Defects
Critical

Major

Minor

Compressed seal (overheated to bubble or expose inner layer) reducing intact seal to less

than 4e-inch
Stringy seal (excessive plastic threads showing at edge of seal area)
Contaminated seal (entrapped matter) reducing intact seal to less than Vie-inch ..........ccc....... 14
Seal creep (product in pouch “creeping” into seal) reducing intact seal to less than 46 inch 15
Misaligned or crooked seal reducing intact seal to less than Vie-inch ..o, 16
Seal formed greater than 1-inch from edge of pouch (unclosed edge flaps)
Waffling (embossing on surface from retort racks; not scorable unless severe)
Poor or missing tear notch (When required) ..........cocoooeeiiieiie et

TABLE X—UNITIZING
[Plastic or other type of casing/unitizing]

Defects

Categories

Major

NOt SPeCified METNOA ... .o st e e st e eb e s b e be e
Missing tray (when required)
Missing shrink wrap (when required) ...
Loose or improperly applied wrap ........
Torn or mutilated
Off-center wrap (does not overlap both ends)

101
102
103

§42.113 Defects of label, marking, or
code.

m 8. Section 42.113 is revised to read as

follows:

TABLE XI—LABEL, MARKING, OR CODE

Categories
Defects
Major Minor
Not Specified METNOA .........o e e e 101 | s
MiISSING (WHEN FEQUITEA) ...ttt ettt e a et et e sa bt et e e e et e sbe e st e e nbeeeneeaneeeanees 102 | e,
Loose or improperly @pPli€d .........c.oo i e esae e | eesaee s eree e 201
TOIN OF MUEIALEA ...ttt h e sa et e b e e et e e eb e e e bt e saeeeateesae e e bt e ssneenneenareenbneans | tenbeessseesnesnseensns 202
Torn or scratched, obliterating any markings on the label ... 103 | s
Text illegible Or INCOMPIBTE .........oouiiiiii e e ae e | sreenesreseesseseens 203
Incorrect .......cocoeeiiiiiiiiene 104 | s
[N WEONQG TOCAHON ... e b s e e s sa e s e e e e saeesaesreesnesneens | saeeeesseesnesennens 204

m 9. Add §42.114 to subpart B to read
as follows:

§42.114 Procedures for evaluating interior
container defects.

(a) Sections 42.101-42.136 provide
procedures for determining lot
conformance with the U.S. Standards
for Condition of Food Containers. This
determination is based on the
examination of the external
characteristics of the food containers.

(b) As an option, if a user of the
inspection service requests to have the
interior characteristics of containers
examined, and apply these results in the

determination of lot acceptability, the
defects listed in Table XII may be used.

(c) The determination of lot
acceptability based on internal
container defects shall be independent
of the determination of lot acceptability
for U.S. Standards for Condition of Food
Containers. A user of the inspection
service may choose to require
inspection for internal can defects as
well as inspection for U.S. Standards for
Condition of Food Containers.

(d) If a user of the inspection service
requests an examination for internal
container defects in addition to an
official USDA/USDC inspection for

product quality and/or U.S. grade, the
containers opened by the official
inspection service for inspection of
product quality and/or U.S. grade will
be used for examination of interior
container defects. The minimum sample
size for evaluation of interior container
defects will be 13 containers. As a
result, additional containers will be
required if the inspection for quality or
U.S. grade calls for fewer than 13
containers. Table XIII provides
acceptance numbers for internal
container defects for selected sample
sizes.
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TABLE XII—INTERIOR CONTAINER DEFECTS
Categories
Defects
Major Minor
De-tinning in metal container materially affecting usability ............cccoooiiiiiiiii 101 | s
De-tinning in metal container not materially affecting usability ...........ccooiiiiiiiiiin | 201
Black spots in Metal CONTAINET ........ccoiiiiiiiii e et sre e snees | eesaessenssreesneaas 202
Enamel missing (when required) in metal CONTAINET ..........ooiiiiiiiiiiie e 102 | e,
Enamel breakdown in metal container material affecting usability ............cccoociiiiiiiiii 103 | s
Enamel breakdown in metal container material not affecting usability ..o | 203
Other defect(s) of the interior of the container (metal, plastic, paper, rigid, etc.) e.g., interior damage, tear,
delamination, missing layer, off-odor, interior blisters, etc. that materially affects usability ............cc.cccccniniis 104 | e,
Defect(s) of the interior of the container (metal, plastic, paper, rigid, etc.) e.g., interior damage, tear,
delamination, missing layer, off-odor, interior blisters, etc. that materially affects appearance but not usability | ...........ccceceenee. 204
TABLE XIII—ACCEPTANCE NUMBERS FOR INTERNAL CONTAINER DEFECTS
Major Total
Sample Size (n = number of containers) Interior Defects Interior Defects
Ac Re Ac Re
0 1 2 3
1 2 3 4
1 2 4 5
2 3 5 6
2 3 6 7
2 3 7 8

Dated: September 11, 2013.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2013-22574 Filed 9-16—13; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0119; Directorate
Identifier 2011-SW-034-AD; Amendment
39-17541; AD 2013-16-03]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Eurocopter France (Eurocopter) Model
AS350 and AS355 helicopters, to
require inspecting for a crack in the
control lever attachment yokes, and if
needed, replacing the tail rotor gearbox
(TGB). This AD is prompted by
improper casting of TGB casing

assemblies, which may lead to cracking.

A crack in the control lever attachment
yokes could cause a loss of tail rotor

pitch control, and consequently, loss of
control of the helicopter.

DATES: This AD is effective October 22,
2013.

The Director of the Federal Register
approved the incorporation by reference
of certain documents listed in this AD
as of October 22, 2013.

ADDRESSES: For service information
identified in this AD, contact American
Eurocopter Corporation, 2701 N. Forum
Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at http://
www.eurocopter.com/techpub. You may
review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the foreign
authority’s AD, any incorporated-by-
reference service information, the
economic evaluation, any comments
received, and other information. The
street address for the Docket Operations
Office (phone: 800-647-5527) is U.S.
Department of Transportation, Docket
Operations Office, M—30, West Building

Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Robert Grant, Aviation Safety Engineer,
Safety Management Group, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone 817-222-5110; email
robert.grant@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

On February 11, 2013, at 78 FR 9634,
the Federal Register published our
notice of proposed rulemaking (NPRM),
which proposed to amend 14 CFR part
39 to include an AD that would apply
to Eurocopter Model AS350 and AS355
helicopters. The NPRM proposed to
require inspecting for a crack in the
control lever attachment yokes, and if
needed, replacing the TGB. The
proposed requirements were intended to
prevent a crack in the control lever
attachment yokes, which could cause a
loss of tail rotor pitch control, and
consequently, loss of control of the
helicopter.

The NPRM was prompted by AD No.
2011-0104, dated May 27, 2011, issued
by the European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, to correct an unsafe condition
for the Eurocopter Model AS 350 and
AS 355 helicopters. EASA advises that
cracks were found on some TGB casing
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assemblies when a dye-penetrant
inspection was performed after the
machining of the control lever
attachment yokes. The inspection
followed the repair of the manufacturing
mold. EASA reports that cracks in the
TGB casing assemblies, if not detected
and corrected, could lead to a crack on
the control lever attachment yokes,
which could cause the loss of tail rotor
pitch control and subsequent loss of
control of the helicopter.

Comments

We gave the public the opportunity to
participate in developing this AD, but
we received no comments on the NPRM
(78 FR 9634, February 11, 2013).

FAA’s Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, its
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed except the reference to the
Aerospace Material Specification 2647
or equivalent has been removed and we
are now incorporating by reference
procedures for the Fluorescent
Penetrant Inspection. These changes are
consistent with the intent of the
proposals in the NPRM (78 FR 9634,
February 11, 2013) and will not increase
the economic burden on any operator
nor increase the scope of the AD.

Differences Between This AD and the
EASA AD

We require inspecting for a crack in
the attachment yokes of the TGB casing
assemblies within 100 hours time-in-
service (TIS). EASA requires that the
inspection be conducted within 26
months or 660 flight hours if the TGB
casing assemblies have less than 550
flight hours and within 110 flight hours
or 13 months if the TGB casing
assemblies have 550 or more flight
hours. We do not include the Model
AS350BB helicopter because it is not
type certificated in the United States,
but we do include models AS350C and
AS350D1.

Related Service Information

Eurocopter issued Alert Service
Bulletin (ASB) No. AS350—65.00.46 for
Model AS350 helicopters and ASB

AS355-65.00.22 for AS355 helicopters.
Both ASBs are Revision 0 and dated
May 18, 2011. The ASBs call for non-
destructive inspections, such as a dye-
penetrant inspection, to check for cracks
in the attachment yokes of the TGB
casing assemblies. If there is a crack, the
ASBs call for replacing the TGB with an
airworthy TGB and returning the
replaced TGB to Eurocopter.

Costs of Compliance

We estimate that this AD affects 693
helicopters of U.S. Registry and that
labor costs average $85 per work-hour.
We estimate that it takes two work-
hours to inspect TGB casing assemblies
for a cost of $170 per helicopter, and
$117,810 for the U.S. fleet. No parts are
needed. Replacing the TGB requires five
work hours for a labor cost of $425.
Parts cost $37,825 for a total cost of
$38,250 per helicopter.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
helicopters identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “‘significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-16-03 EUROCOPTER FRANCE
HELICOPTERS (EUROCOPTER):
Amendment 39-17541; Docket No.
FAA—-2013-0119; Directorate Identifier
2011-SW-034-AD.

(a) Applicability

This AD applies to Eurocopter AS350GC, D,

D1, B, BA, B1, B2, and B3; and AS355E, F,

F1, F2, N, and NP helicopters, with a tailrotor

gearbox (TGB) casing assembly, part number

(P/N) 350A33-1090-02 and serial number (S/

N) MA47577, MA47585, MA47587 through

MA47593, MA47597 through MA47600,

MA47602, MA47604, MA47606, MA47610,

MA47613, MA47615, MA47617, MA47619

through MA47624, MA47626, MA47628, or

MA47631 installed, certificated in any

category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
crack in the control lever attachment yoke of
the TGB casing assembly, which could result
in loss of tail rotor pitch control and loss of
helicopter control.

(c) Effective Date

This AD becomes effective October 22,
2013.

(d) Compliance
You are responsible for performing each
action required by this AD within the

specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 100 hours time-in-service:

(1) Remove the control lever, as depicted
in Figure 1, item (b), of Eurocopter Alert
Service Bulletin (ASB) No. AS350-65.00.46
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or No. AS355-65.00.22, both Revision 0 and
both dated May 18, 2011, as applicable for
your model helicopter.

(2) Strip the paint from the TGB control
lever attachment yokes, as depicted in Figure
2, item (z), of the ASB No. AS350-65.00.46
or No. AS355-65.00.22, as applicable to your
model helicopter.

(3) Perform a Fluorescent Penetrant
Inspection (FPI) in accordance with
paragraph 3.B.2 of ASB No. AS350-65.00.46
or No. AS355-65.00.22, as applicable to your
model helicopter, on the TGB control lever
attachment yokes for a crack. You are only
required to follow the actions defined in this
ASB paragraph pertaining to the FPL

(4) If a crack exists, before further flight,
replace the TGB with an airworthy TGB.

(5) If there is no crack, clean the inspected
area and apply chemical conversion coating
(Alodine 1200 or equivalent), Epoxy primer,
and top coat paint.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: Robert Grant,
Aviation Safety Engineer, Safety Management
Group, FAA, 2601 Meacham Blvd., Fort
Worth, Texas 76137; telephone 817-222—
5328; email robert.grant@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency AD No.
2011-0104, dated May 27, 2011. You may
view the EASA AD at http://
www.regulations.gov by searching for and
locating it in Docket No. FAA-2013-0119.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 6520, Tail Rotor Gearbox.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Eurocopter Alert Service Bulletin No.
AS350-65.00.46, Revision 0, dated May 18,
2011.

(ii) Eurocopter Alert Service Bulletin No.
AS355-65.00.22, Revision 0, May 18, 2011.

(3) For Eurocopter service information
identified in this AD, contact American
Eurocopter Corporation, 2701 N Forum
Drive, Grand Prairie, TX 75052; telephone
(972) 641-0000 or (800) 232—-0323; fax (972)
641-3775; or at http://www.eurocopter.com/
techpub.

(4) You may view this service information
at FAA, Office of the Regional Counsel,

Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137. For
information on the availability of this
material at the FAA, call (817) 222—-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on July 26,
2013.
Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013-22295 Filed 9-16—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0301; Directorate
Identifier 2013—NM-025-AD; Amendment
39-17575; AD 2013-18-02]

RIN 2120-AA64
Airworthiness Directives; the Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 767-200,
—-300, —300F, and —400ER series
airplanes. This AD was prompted by
reports of cracked and corroded nuts on
an outboard flap support rib. This AD
requires, for certain airplanes, repetitive
inspections of the cap seal for damaged
sealant on nuts common to certain
outboard flap support ribs, and related
investigative and corrective actions if
necessary. For certain other airplanes,
this AD also requires repetitive
inspections of the cap seal for damaged
sealant on nuts common to certain
outboard flap support ribs, related
investigative and corrective actions if
necessary, and if necessary, a detailed
inspection to determine the nut type
installed in the outboard flap support
rib and corrective actions. This AD also
provides terminating action for the
repetitive inspections under certain
conditions. We are issuing this AD to
detect and correct cracked and corroded
nuts and bolts and the installation of
incorrect nuts on certain outboard flap
support ribs, which could lead to
additional nut and bolt damage in the
joint, result in loss of an outboard flap,

and adversely affect continued safe
flight and landing of the airplane.
DATES: This AD is effective October 22,
2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of October 22, 2013.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM—-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: 425—
917—-6577; fax: 425-917-6590; email:
berhane.alazar@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. The
NPRM published in the Federal
Register on April 10, 2013 (78 FR
21276). The NPRM proposed to require,
for certain airplanes, repetitive
inspections of the cap seal for damaged
sealant on nuts common to certain
outboard flap support ribs, related
investigative and corrective actions if
necessary, and replacement of all
fasteners in the support ribs, which
terminates the repetitive inspections.
For certain other airplanes, the NPRM
proposed to require repetitive
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inspections of the cap seal for damaged
sealant on nuts common to certain
outboard flap support ribs, related
investigative and corrective actions if
necessary, and if necessary, a detailed
inspection to determine the nut type
installed in the outboard flap support
rib and corrective actions. For those
airplanes, the NPRM also proposed to
provide for optional replacement of all
fasteners in the support ribs, which
would terminate the repetitive
inspections.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (78 FR 21276,
April 10, 2013) and the FAA’s response
to each comment.

Request To Refer to Revised Service
Information

Japan Airlines, UPS, and Boeing
stated that Boeing has issued revised
service information and requested that
the service information referenced in
the NPRM (78 FR 21276, April 10, 2013)
be updated to refer to Boeing Service
Bulletin 767-57A0131, Revision 1,
dated May 8, 2013.

We agree with the commenters’
requests and have revised paragraphs
(c), (g), (h), (i), and (j) of this final rule
to include Boeing Service Bulletin 767—
57A0131, Revision 1, dated May 8,
2013. We have also added a new
paragraph (k) of this AD to provide
credit for actions accomplished before
the effective date of this AD using
Boeing Alert Service Bulletin 767—
57A0131, dated October 30, 2012, and
reidentified the subsequent paragraphs.

Clarification Regarding the Installation
of Winglets

Aviation Partners Boeing and UPS
stated that the installation of winglets
per Supplemental Type Certificate
(STC) ST01920SE (hitp://rgl.faa.gov/
Regulatory and_Guidance_Library/
rgstc.nsf/0/
59027f43b9a7486e86257b1d006591ee/
$FILE/ST01920SE.pdf) does not affect
the accomplishment of the
manufacturer’s service instructions.

We agree with the commenters’
statements that the installation of
winglets as specified in STC ST01920SE
(http://rgl.faa.gov/Regulatory and
Guidance Library/rgstc.nsf/0/
59027f43b9a7486e86257b1d006591¢ee/
SFILE/ST01920SE.pdf) does not affect
accomplishment of the requirements of
this AD, and for airplanes on which STC
ST01920SE is installed, a “change in
product” AMOC approval request is not
necessary to comply with the

requirements of section 39.17 of the
Federal Aviation Regulations (14 CFR
39.17). We have added this provision in
new paragraph (c)(2) of this final rule.

Request To Correct a Reference to a
Table Number

UPS noted a typographical error in
paragraph (h)(1)(i) of the NPRM (78 FR
21276, April 10, 2013). The inspection
intervals are identified in table 2 of
paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 767-57A0131, Revision
1, dated May 8, 2013, and the NPRM
erroneously referred to table 1.

We agree there is an error and have
revised paragraph (h)(1)(i) of this AD to
refer to table 2 of paragraph 1.E.,
“Compliance,” of Boeing Service
Bulletin 767-57A0131, Revision 1,
dated May 8, 2013.

Request To Clarify Terminating Action

UPS noted that paragraph (i) of the
NPRM (78 FR 21276, April 10, 2013)
implies that the only terminating action
for the repetitive inspections proposed
by paragraph (h) of the NPRM is
replacement of all fasteners within a
support rib. UPS stated that the Boeing
service information provides
terminating action by replacing
fasteners at all discrepant or corroded
locations and/or the verification of
correct nut type at all other locations.
UPS requested that these corrective
actions be identified as terminating
action for the inspections proposed by
paragraph (h) of the NPRM for the
associated support rib.

We agree that clarification is needed
regarding terminating action for the
repetitive inspections required by
paragraph (h) of this final rule. We have
changed the header of paragraph (i) of
this final rule to “Terminating Action
for Repetitive Inspections” and split the
paragraph into three subparagraphs.
Paragraph (i)(1) of this final rule states
that, if during any inspection required
by paragraphs (g) or (h) of this AD, any
cracking is found, all fasteners within a
support rib must be replaced to
terminate the repetitive inspections for
that support rib only. New paragraph
(1)(2) of this final rule states that if a
discrepancy other than cracking is
found (e.g., corrosion) during any
inspection required by paragraph (g) of
this final rule, all fasteners within a
support rib must be replaced to
terminate the repetitive inspections for
that support rib only. New paragraph
(1)(3) of this final rule states that if a
discrepancy other than cracking is
found (e.g., corrosion) during any
inspection required by paragraph (h) of
this final rule, replacing the affected
fastener terminates the repetitive

inspections for only that fastener within
that support rib.

Request To Combine Paragraphs (h)(1)
and (h)(2) of the NPRM (78 FR 21276,
April 10, 2013)

UPS stated that the intent of
paragraph (h) of the NPRM (78 FR
21276, April 10, 2013) is to identify the
requirements of the initial inspection,
and the intent of paragraphs (h)(1) and
(h)(2) of the NPRM is to identify the
requirements of the repetitive
inspections based on the findings of the
initial inspection. UPS stated that the
investigative and corrective actions
applicable to paragraph (h)(1) of the
NPRM are the same as those in
paragraph (h)(2) of the NPRM and
suggested that these two paragraphs
could be combined without affecting the
intent of this AD.

We do not agree that paragraphs (h)(1)
and (h)(2) of this final rule can be
combined. Paragraph (h)(1) of this final
rule describes actions based on the
findings of the cap seal detailed
inspections, and paragraph (h)(2) of this
final rule addresses actions based on the
findings of the inspections for the nuts,
bolts, and washers on the support ribs.
We have not changed this final rule in
this regard.

Request To Change Compliance Time
for Initial Detailed Inspection

UPS requested that the threshold for
conducting the initial detailed
inspection of the cap seal required by
paragraphs (g) and (h) of the NPRM (78
FR 21276, April 10, 2013) be extended
from 12 months to 24 months. UPS
commented that if it is not possible to
extend the threshold for the initial
inspection, then the text should be
revised to read ““12 months after the AD
effective date or within the appropriate
total years of aircraft service-life”—
whichever occurs later. UPS requested
this change to reflect the reported
technical data as well as to give
operators time to schedule the task at a
facility capable of accomplishing the
scope of the work.

We do not agree with UPS’s request
to extend the threshold for the initial
detailed inspection. We have
determined that the compliance time, as
proposed, represents the maximum
interval of time allowable for the
affected airplanes to continue to safely
operate before the initial inspection is
done. Since maintenance schedules vary
among operators, there would be no
assurance that the airplane would be
modified during that maximum interval.
We have not changed this final rule in
this regard.
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Furthermore, we do not agree with
UPS’s request to revise the compliance
time text to include “‘or within the
appropriate total years of aircraft
service-life”—whichever occurs later.
The installation of an incorrect nut
during production, and the possibility
of the nut cracking due to being
overtorqued, is unrelated to the age of
the airplane. We have not changed this
final rule in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously—
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
21276, April 10, 2013) for correcting the
unsafe condition; and

ESTIMATED COSTS

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 21276,
April 10, 2013).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 440
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Detailed inspections ................ 1 work-hour x $85 per hour = $85 ........coceveieiiciiiiieieeene $0 $85 $37,400
Replacement of all fasteners 2 work-hours x $85 per hour = $170 ......occeevvvveieeiecieeiene 2,553 2,723 1,198,120
(Group 1 airplanes).

We estimate the following costs to do
any necessary related investigative and
corrective actions and detailed

inspections for nut type that would be
required based on the results of the
inspections. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these actions.

: Cost per
Action Labor cost Parts cost product
Related investigative and corrective actions and de- | Up to 3 work-hours x $85 per hour = $255 .................. $2,553 Up to $2,808.
tailed inspection for nut type.

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2013-18-02 The Boeing Company:
Amendment 39-17575; Docket No.

FAA-2013-0301; Directorate Identifier
2013-NM-025—-AD.

(a) Effective Date
This AD is effective October 22, 2013.

(b) Affected ADs
None.

(c) Applicability

(1) This AD applies to The Boeing
Company Model 767-200, 767-300, 767—
300F, and 767—400ER series airplanes;
certificated in any category; as identified in
Boeing Service Bulletin 767-57A0131,
Revision 1, dated May 8, 2013.

(2) Installation of Supplemental Type
Certificate (STC) ST01920SE (http://rgl.faa.
gov/Regulatory_and_Guidance_Library/rgstc.
nsf/0/59027f43b9a7486e€86257b1d006591¢ee/
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$FILE/ST01920SE.pdf) does not affect the
ability to accomplish the actions required by
this AD. Therefore, for airplanes on which
STC ST01920SE is installed, a “change in
product” alternative method of compliance
(AMOC) approval request is not necessary to
comply with the requirements of 14 CFR
39.17.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 57, Wings.

(e) Unsafe Condition

This AD was prompted by reports of
cracked and corroded nuts on an outboard
flap support rib. We are issuing this AD to
detect and correct cracked and corroded nuts
and bolts and the installation of incorrect
nuts on certain outboard flap support ribs,
which could lead to additional nut and bolt
damage in the joint, result in loss of an
outboard flap, and adversely affect continued
safe flight and landing of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) For Group 1 Airplanes: Repetitive
Inspections of the Support Ribs, Related
Investigative and Corrective Actions, and
Fastener Replacement

For Group 1 airplanes, as specified in
Boeing Service Bulletin 767-57A0131,
Revision 1, dated May 8, 2013: Except as
required by paragraph (j) of this AD, at the
time specified in table 1 of paragraph 1.E.,
“Compliance,” of Boeing Service Bulletin
767-57A0131, Revision 1, dated May 8, 2013,
do a detailed inspection of the cap seal for
damaged sealant on the nuts common to
outboard flap support rib numbers 1, 2, 7,
and 8, and do all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 767—
57A0131, Revision 1, dated May 8, 2013. Do
all applicable related investigative and
corrective actions before further flight, except
as specified in paragraphs (g)(1)(ii) and
(g)(2)(ii) of this AD.

(1) If, during any detailed inspection of the
cap seal required by paragraph (g) of this AD,
no damaged sealant is found on any support
rib, do the actions specified in paragraphs
(g)(1)() and (g)(1)(ii) of this AD.

(i) Repeat the detailed inspection of the cap
seal on that support rib thereafter at the
intervals specified in table 1 of paragraph
1.E., “Compliance,” of Boeing Service
Bulletin 767-57A0131, Revision 1, dated
May 8, 2013, until all fasteners are replaced
within that support rib as required by
paragraph (g)(1)(ii) of this AD.

(ii) Except as required by paragraph (j) of
this AD, at the time specified in table 1 of
paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 767-57A0131, Revision 1,
dated May 8, 2013: Replace all fasteners
within the support rib, in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin 767-57A0131, Revision 1,
dated May 8, 2013.

(2) If, during any related investigative
action required by paragraph (g) of this AD,
no cracking and no corrosion is found on the
nut, bolt, and washers of any support rib, do
the actions specified in paragraphs (g)(2)(i)
and (g)(2)(ii) of this AD.

(i) Repeat the detailed inspection of the cap
seal on that support rib thereafter at the
intervals specified in table 1 of paragraph
1.E., “Compliance,” of Boeing Service
Bulletin 767-57A0131, Revision 1, dated
May 8, 2013, until all fasteners are replaced
within that support rib as required by
paragraph (g)(2)(ii) of this AD.

(ii) Except as required by paragraph (j) of
this AD, at the time specified in table 1 of
paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 767-57A0131, Revision 1,
dated May 8, 2013: Replace all fasteners
within the support rib, in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin 767-57A0131, Revision 1,
dated May 8, 2013.

(h) For Group 2 and 3 Airplanes: Repetitive
Inspections of the Support Ribs, Related
Investigative and Corrective Actions, and
Fastener Replacement

For Group 2 and 3 airplanes, as specified
in Boeing Service Bulletin 767-57A0131,
Revision 1, dated May 8, 2013: Except as
required by paragraph (j) of this AD, at the
time specified in table 2 of paragraph 1.E,,
“Compliance,” of Boeing Service Bulletin
767-57A0131, Revision 1, dated May 8, 2013,
do a detailed inspection of the cap seal for
damaged sealant on the nuts common to
outboard flap support rib numbers 1, 2, 7,
and 8, and do all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 767—
57A0131, Revision 1, dated May 8, 2013. Do
all applicable related investigative and
corrective actions before further flight.

(1) If, during any detailed inspection of the
cap seal required by paragraph (h) of this AD,
no damaged sealant is found on any support
rib, do the actions specified in paragraphs
(h)(1)(i) and (h)(1)(ii) of this AD.

(i) Repeat the detailed inspection of the cap
seal on that support rib thereafter at the
intervals specified in table 2 of paragraph
1.E., “Compliance,” of Boeing Service
Bulletin 767-57A0131, Revision 1, dated
May 8, 2013, until the actions required by
paragraph (h)(1)(ii) of this AD are done or
until all fasteners are replaced within that
support rib as specified in paragraph (i) of
this AD.

(ii) Except as required by paragraph (j) of
this AD, at the time specified in table 2 of
paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 767-57A0131, Revision 1,
dated May 8, 2013: Do a detailed inspection
to determine the nut type installed in the
outboard flap support rib and do all
applicable corrective actions, in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin 767-57A0131,
Revision 1, dated May 8, 2013. Do all
applicable corrective actions before further
flight.

(2) If, during any related investigative
action required by paragraph (h) of this AD,
no cracking and no corrosion is found on the

nut, bolt, and washers of any support rib, do
the actions specified in paragraphs (h)(2)(i)
and (h)(2)(ii) of this AD.

(i) Repeat the detailed inspection of the cap
seal on that support rib thereafter at the
intervals specified in table 2 of paragraph
1.E., “Compliance,” of Boeing Service
Bulletin 767-57A0131, Revision 1, dated
May 8, 2013, until the actions required by
paragraph (h)(2)(ii) of this AD are done or
until all fasteners are replaced within that
support rib as specified in paragraph (i) of
this AD.

(ii) Except as required by paragraph (j) of
this AD, at the time specified in table 2 of
paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 767-57A0131, Revision 1,
dated May 8, 2013: Do a detailed inspection
to determine the nut type installed in the
outboard flap support rib and do all
applicable corrective actions, in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin 767-57A0131,
Revision 1, dated May 8, 2013. Do all
applicable corrective actions before further
flight.

(i) Terminating Action for Repetitive
Inspections

(1) If cracking is found during any
inspection required by paragraph (g) or (h) of
this AD: Replacing all the fasteners within
the outboard flap support rib number 1, 2, 7,
or 8, in accordance with the Accomplishment
Instructions of Boeing Service Bulletin 767—
57A0131, Revision 1, dated May 8, 2013,
terminates the inspections required by
paragraph (g) or (h) of this AD for that
support rib only.

(2) If a discrepancy other than cracking is
found (e.g., corrosion) during any inspection
required by paragraph (g) of this AD:
Replacing all the fasteners within the
outboard flap support rib number 1, 2, 7, or
8, in accordance with the Accomplishment
Instructions of Boeing Service Bulletin 767—
57A0131, Revision 1, dated May 8, 2013,
terminates the inspections required by
paragraph (g) of this AD for that support rib
only.

(3) If a discrepancy other than cracking is
found (e.g., corrosion) during any inspection
required by paragraph (h) of this AD:
Replacing the affected fastener terminates the
repetitive inspections for only that fastener
within that support rib.

(j) Exception to Service Information

Where Boeing Service Bulletin 767—
57A0131, Revision 1, dated May 8, 2013,
specifies a compliance time relative to the
issue date of that service bulletin, this AD
requires compliance within the specified
compliance time after the effective date of
this AD.

(k) Credit for Previous Actions

This paragraph provides credit for the
applicable actions required by paragraphs (g),
(h), and (i) of this AD, if those actions were
performed before the effective date of this AD
using Boeing Alert Service Bulletin 767—
57A0131, dated October 30, 2012, which is
not incorporated by reference in this AD.
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(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (m) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(m) Related Information

(1) For more information about this AD,
contact Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: 425-917-6577; fax: 425-917—
6590; email: berhane.alazar@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference may
be obtained at the addresses specified in
paragraphs (n)(3) and (n)(4) of this AD.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Service Bulletin 767-57A0131,
Revision 1, dated May 8, 2013.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—-5680;
Internet https://www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
23, 2013.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-22414 Filed 9-16—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0097; Directorate
Identifier 2011-NM-243-AD; Amendment
39-17572; AD 2013-17-08]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding
airworthiness directive (AD) 2010-20—
08, which applied to certain The Boeing
Company Model 747-100, 747—100B,
747-100B SUD, 747-200B, 747—-200C,
747-200F, 747-300, 747—-400, 747—
400D, 747—400F, and 747SR series
airplanes. AD 2010-20-08 required
repetitive inspections to find cracking of
the web, strap, inner chords, inner
chord angle of the forward edge frame
of the number 5 main entry door
cutouts; the frame segment between
stringers 16 and 31; repair if necessary;
and repetitive inspections for cracking
of repairs. This new AD expands the
previous fuselage areas that are
inspected for cracking. This AD was
prompted by multiple reports of
cracking outside of the previous
inspection areas and a report of a crack
that initiated at the aft edge of the inner
chord rather than initiating at a fastener
location. We are issuing this AD to
detect and correct such cracks, which
could cause damage to the adjacent
body structure and could result in
depressurization of the airplane in
flight.

DATES: This AD is effective October 22,
2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of October 22, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of November 9, 2010 (75 FR
61337, October 5, 2010).

The Director of the Federal Register
approved the incorporation by reference

of a certain other publication listed in
this AD as of September 12, 2001 (66 FR
41440, August 8, 2001).

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the service information
at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nathan Weigand, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425-917-6428;
fax: 425-917-6590; email:
Nathan.P.Weigand@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2010-20-08,
Amendment 39-16442 (75 FR 61337,
October 5, 2010) (“AD 2010-20-08)"".
AD 2010-20-08 applied to the specified
products. The NPRM published in the
Federal Register on March 6, 2013 (78
FR 14469). The NPRM proposed to
require repetitive inspections to find
cracking of the web, strap, inner chords,
inner chord angle of the forward edge
frame of the number 5 main entry door
cutouts; the frame segment between
stringers 16 and 31; repair if necessary;
and repetitive inspections for cracking
of repairs. The NPRM also proposed to
expand the previous fuselage areas that
are inspected for cracking.

Comments

We gave the public the opportunity to
participate in developing this AD. The
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following presents the comments
received on the proposal (78 FR 14469,
March 6, 2013) and the FAA’s response
to each comment.

Support for the NPRM (78 FR 14469,
March 6, 2013)

Boeing stated that it concurs with the
contents of the NPRM (78 FR 14469,
March 6, 2013).

Request To Change Repair Procedure

UPS requested that we revise
paragraph (q) of the NPRM (78 FR
14469, March 6, 2013) to allow repairs
in accordance with Boeing Alert Service
Bulletin 747-53A2450, Revision 7,
dated November 2, 2011, instead of only
the alternative method of compliance
process. UPS asserted that Boeing Alert
Service Bulletin 747-53A2450, Revision
7, dated November 2, 2011, provides
instructions to repair crack findings for
the initial and post-repair inspections
required by the NPRM.

We partially agree with the
commenter’s request. We agree that the
crack repair for the initial and repetitive

inspections required by paragraph (o) of
this final rule is addressed by Boeing
Alert Service Bulletin 747-53A2450,
Revision 7, dated November 2, 2011.
However, post-repair cracking is not
covered by Boeing Alert Service
Bulletin 747-53A2450, Revision 7,
dated November 2, 2011. We have
redesignated paragraph (q) of the NPRM
as paragraphs (q)(1) and (g)(2) in this
final rule. We have changed paragraph
(9)(1) of this final rule to specify that the
initial inspection crack repair for
paragraph (o) of this final rule is to be
done in accordance with Boeing Alert
Service Bulletin 747-53A2450, Revision
7, dated November 2, 2011. We have not
changed the crack repair procedure for
the post-repair inspection required by
paragraph (q)(2) of this final rule.

Changes Made to This Final Rule

We have redesignated paragraph (r) of
the NPRM (78 FR 14469, March 6, 2013)
as paragraph (r)(1) in this final rule, and
have added paragraph (r)(2) in this final
rule to clarify certain post-repair
inspection procedures.

ESTIMATED COSTS

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously—
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
14469, March 6, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 14469,
March 6, 2013).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance
We estimate that this AD affects 151
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Labor cost Parts cost Cost per product ngte(r):tour'ss.
Inspections [actions retained Up to 44 work-hours x $85 $0 | Up to $3,740 per inspection Up to $564,740 per inspection
from AD 2010-20-08, per hour = $3,740 per in- cycle. cycle.
Amendment 39-16442 (75 spection cycle.
FR 61337, October 5,
2010)].
Inspections [new action] ......... Up to 121 work-hours x $85 0 | Up to $10,285 per inspection | Up to $1,553,035 per inspec-
per hour = $10,285 per in- cycle. tion cycle.
spection cycle.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition

that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2010-20-08, Amendment 39—16442 (75
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FR 61337, October 5, 2010), and adding
the following new AD:

2013-17-08 The Boeing Company:
Amendment 39-17572; Docket No.
FAA-2013-0097; Directorate Identifier
2011-NM-243-AD.

(a) Effective Date
This AD is effective October 22, 2013.

(b) Affected ADs

This AD supersedes AD 2010-20-08,
Amendment 39-16442 (75 FR 61337, October
5, 2010).

(c) Applicability

This AD applies to The Boeing Company
Model 747-100, 747—100B, 747—100B SUD,
747-2008B, 747-200C, 747—-200F, 747-300,
747-400, 747—-400D, 747-400F, and 747SR
series airplanes, certificated in any category,
having line numbers 1 through 1419
inclusive; except for Model 747-400 series

airplanes that have been modified into the
Model 747-400 large cargo freighter
configuration.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by multiple reports
of cracking outside of the previous inspection
areas and a report of a crack that initiated at
the aft edge of the inner chord rather than
initiating at a fastener location. We are
issuing this AD to detect and correct such
cracks, which could cause damage to the
adjacent body structure and could result in
depressurization of the airplane in flight.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Repetitive Inspections for
Frame Segment Between Stringers 23 and 31
(No Terminating Action)

This paragraph restates the requirements of
paragraph (g) of AD 2010-20-08,
Amendment 39-16442 (75 FR 61337, October
5, 2010). For airplanes having line numbers
1 through 1304 inclusive: Inspect the
airplane for cracks between stringers 23 and
31 per Boeing Alert Service Bulletin 747—
53A2450, Revision 2, including Appendix A,
dated January 4, 2001; or Boeing Alert
Service Bulletin 747-53A2450, Revision 5,
dated January 29, 2009; at the later of the
applicable times specified in paragraph (h) or
(i) of this AD, per table 1 to paragraphs (g)
and (h) of this AD. Where there are
differences between the AD and Boeing Alert
Service Bulletin 747-53A2450, Revision 2,
including Appendix A, dated January 4,
2001; or Boeing Alert Service Bulletin 747—
53A2450, Revision 5, dated January 29, 2009;
the AD prevails.

TABLE 1 TO PARAGRAPHS (G) AND (H) OF THIS AD—INSPECTION REQUIREMENTS

Type of Inspection

Area to Inspect

(1) Detailed Visual

(2)
(HFEC).
(3) Open Hole HFEC

(4) Surface HFEC

(5) Low Frequency Eddy Current (LFEC)

Surface High Frequency Eddy Current

plicable.

Strap inner chords forward and aft of the web, and exposed web adjacent to the inner chords
on station 2231 frame from stringers 23 through 31 per Figure 5 or Figure 6 of the service
bulletins specified in paragraph (g) or (h) of this AD, as applicable.

Station 2231 inner chord angles at lower main sill interface per Figure 5 or Figure 6 of the
service bulletins specified in paragraph (g) or (h) of this AD, as applicable.

Station 2231 frame fastener locations per Figures 4 and 7, and either Figure 5 or 6 of the
service bulletins specified in paragraph (g) or (h) of this AD, as applicable.

Around fastener locations on station 2231 inner chords from stringers 23 through 31 per Fig-
ure 5 or Figure 6 of the service bulletins specified in paragraph (g) or (h) of this AD, as ap-

Station 2231 frame strap in areas covered by the reveal per Figure 5 or Figure 6 of the serv-
ice bulletins specified in paragraph (g) or (h) of this AD, as applicable.

Note 1 to paragraph (g) of this AD: There
is no terminating action currently available
for the inspections required by paragraph (g)
of this AD.

(h) Retained Compliance Times

This paragraph restates the requirements of
paragraph (h) of AD 2010-20-08,
Amendment 39-16442 (75 FR 61337, October
5, 2010). Do the inspections specified in
paragraph (g) of this AD at the applicable
times specified in paragraph (h)(1) or (h)(2)
of this AD. Repeat the inspections at intervals
not to exceed 3,000 flight cycles until the
inspections required by paragraph (m) or (o)
of this AD are done. Where there are
differences between the AD and Boeing Alert
Service Bulletin 747-53A2450, Revision 2,
including Appendix A, dated January 4,
2001; or Boeing Alert Service Bulletin 747—
53A2450, Revision 5, dated January 29, 2009;
the AD prevails.

(1) Do the inspections per table 1 to
paragraphs (g) and (h) of this AD at the
applicable time specified in the logic diagram
in Figure 1 of Boeing Alert Service Bulletin
747-53A2450, Revision 2, including
Appendix A, dated January 4, 2001. Where
the compliance time in the logic diagram
specifies a compliance time beginning “from
receipt of this service bulletin,” this AD
requires that the compliance time begin
“after September 12, 2001 (the effective date

of AD 2001-16—02, Amendment 39-12370
(66 FR 41440, August 8, 2001)).”

(2) After November 9, 2010 (the effective
date of AD 2010-20-08, Amendment 39—
16442 (75 FR 61337, October 5, 2010)), do the
inspections per table 1 to paragraphs (g) and
(h) of this AD at the applicable compliance
time specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2450, Revision 5, dated
January 29, 2009. Where the compliance time
in Boeing Alert Service Bulletin 747—
53A2450, Revision 2, including Appendix A,
dated January 4, 2001, specifies a compliance
time beginning “‘after the date on Revision 2
of this service bulletin,” this AD requires that
the compliance time begin “after September
12, 2001 (the effective date of AD 2001-16—
02, Amendment 39-12370 (66 FR 41440,
August 8, 2001)).”

(i) Retained Repetitive Inspections for Frame
Segment Between Stringers 23 and 31

This paragraph restates the requirements of
paragraph (i) of AD 2010-20-08, Amendment
39-16442 (75 FR 61337, October 5, 2010).
Within 3,000 flight cycles after
accomplishment of the inspections specified
in Figure 1 of Boeing Alert Service Bulletin
747-53A2450, dated May 4, 2000; or Boeing
Alert Service Bulletin 747-53A2450,
Revision 1, dated July 6, 2000; repeat the
inspections specified in paragraph (g) of this

AD at intervals not to exceed 3,000 flight
cycles until the inspections required by
paragraph (m) or (o) of this AD are done.
Where there are differences between the AD
and Boeing Alert Service Bulletin 747—
53A2450, Revision 2, dated January 4, 2001;
or Boeing Alert Service Bulletin 747—
53A2450, Revision 5, dated January 29, 2009;
the AD prevails.

(j) Retained Additional Repetitive
Inspections (For Frame Segment Between
Stringers 16 and 23)

This paragraph restates the requirements of
paragraph (j) of AD 2010-20-08, Amendment
39-16442 (75 FR 61337, October 5, 2010).

(1) For all airplanes: Before the
accumulation of 16,000 total flight cycles, or
within 1,500 flight cycles after November 9,
2010 (the effective date of AD 2010-20-08,
Amendment 39-16442 (75 FR 61337, October
5, 2010)), whichever occurs later, do a
detailed inspection, an open hole HFEC
inspection, a surface HFEC inspection, and a
subsurface LFEC inspection for cracking of
the forward edge frame of the number 5 main
entry door cutouts, at station 2231, between
stringers 16 and 23; in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2450, Revision 5,
dated January 29, 2009. Repeat the
inspections thereafter at intervals not to
exceed 3,000 flight cycles.
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(2) The part number of the nut for fastener
code “K” in Figure 7 of Boeing Alert Service
Bulletin 747-53A2450, Revision 5, dated
January 29, 2009, should be
“BACN10JC3CD,” instead of
“BACB30JC3CD.” In addition, the part
number of the optional nut for this fastener
code should be “BACN10YR3CD,” instead of
“BACN10YR4CD,” in Boeing Alert Service
Bulletin 747-53A2450, Revision 5, dated
January 29, 2009.

(k) Retained Repetitive Inspections for Line
Numbers 1305 and On (For Frame Segment
Between Stringers 23 and 31)

This paragraph restates the requirements of
paragraph (k) of AD 2010-20-08,
Amendment 39-16442 (75 FR 61337, October
5, 2010). For airplanes having line numbers
1305 and on: Before the accumulation of
16,000 total flight cycles, or within 1,500
flight cycles after November 9, 2010 (the
effective date of AD 2010-20-08,
Amendment 39-16442 (75 FR 61337, October
5, 2010)), whichever occurs later, do a
detailed inspection, an open hole HFEC
inspection, a surface HFEC inspection, and a
subsurface LFEC inspection for cracking of
the forward edge frame of the number 5 main
entry door cutouts, at station 2231, between
stringers 23 and 31; in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2450, Revision 5,
dated January 29, 2009. Repeat the
inspections thereafter at intervals not to
exceed 3,000 flight cycles.

(1) Retained Corrective Action for
Paragraphs (g), (j), and (k) of This AD

This paragraph restates the requirements of
paragraph (1) of AD 2010-20-08, Amendment
39-16442 (75 FR 61337, October 5, 2010). If
any crack is found during any inspection
required by paragraph (g), (j), or (k) of this
AD, before further flight, repair the crack in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, in accordance with data
meeting the type certification basis of the
airplane approved by the Boeing Commercial
Airplanes Organization Designation
Authorization (ODA) that has been
authorized by the Manager, Seattle ACO, to
make those findings; or in accordance with
Boeing Alert Service Bulletin 747-53A2450,
Revision 5, dated January 29, 2009; as
applicable. For a repair method to be
approved by the Manager, Seattle ACO, as
required by this paragraph, the approval
letter must specifically reference this AD. As
of November 9, 2010 (the effective date of AD
2010-20-08), repair the crack using a method
approved in accordance with the procedures
specified in paragraph (s) of this AD.

(m) Retained Post-Repair Inspections

This paragraph restates the requirements of
paragraph (m) of AD 2010-20-08,
Amendment 39-16442 (75 FR 61337, October
5, 2010). Except as required by paragraph (n)
of this AD, for airplanes on which the
forward edge frame of the number 5 main
entry door cutouts, at station 2231, between
stringers 16 and 31, is repaired as specified
in Boeing Alert Service Bulletin 747—
53A2450: Within 3,000 flight cycles after
doing the repair, or within 1,500 flight cycles

after November 9, 2010 (the effective date of
AD 2010-20-08), whichever occurs later, do
the detailed, LFEC, and HFEC inspections of
the repaired area for cracks, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-53A2450,
Revision 5, dated January 29, 2009. If no
cracking is found, repeat the inspections
thereafter at intervals not to exceed 3,000
flight cycles. If any crack is found: Before
further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (s) of this AD. Doing
the inspections specified in paragraph (m) of
this AD terminates the repetitive inspections
required by paragraphs (g), (h), (i), (j), and (k)
of this AD for the repaired area.

(n) Retained Post-Repair Inspection
Restriction

This paragraph restates the requirements of
paragraph (n) of AD 2010-20-08,
Amendment 39-16442 (75 FR 61337, October
5, 2010). For any frame that is repaired in
accordance with a method other than the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2450, Revision 5,
dated January 29, 2009: Do the inspection in
accordance with a method approved in
accordance with the procedures specified in
paragraph (s) of this AD.

(o) New Repetitive Inspections With
Expanded Inspection Area

Before the accumulation of 16,000 total
flight cycles, or within 3,000 flight cycles
after the effective date of this AD, whichever
occurs later, do the inspections required by
paragraphs (0)(1) through (0)(5) of this AD,
except as specified in paragraph (p) of this
AD. Do all actions required by this paragraph
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2450, Revision 7, dated November 2,
2011. Repeat the inspections thereafter at the
applicable times specified in Paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2450, Revision 7, dated
November 2, 2011. Accomplishment of the
initial inspections required by this paragraph
terminates the requirements of paragraphs (g)
through (k) of this AD.

(1) Do a detailed inspection for cracking on
the frame strap, inner chords forward and aft
of the web, and exposed web adjacent to the
inner chords from stringer 15 to 31.

(2) Do an HFEC inspection of the station
2231 frame fastener locations for cracking
from stringer 16 to 31, including locations
common to the upper main sill strap and
stringer clip at stringer 16.

(3) Do an HFEC inspection for cracking of
the frame inner chords around the fastener
heads from stringer 15 to 31.

(4) Do an HFEC inspection for cracking of
the aft edge of the aft inner chord, of the
forward edge of the forward inner chord, and
of the forward and aft edges of the frame
strap from stringer 15 to 31.

(5) Do an LFEC inspection for cracking of
the station 2231 frame strap from stringer 16
to 31 in areas covered by the reveal.

(p) New Post-Repair Inspection for Repaired
Areas

For airplanes on which the post-repair
inspections are being done as specified in

paragraph (m) of this AD: For the repaired
area only, continue the inspections as
specified in paragraph (m) of this AD in lieu
of the inspections specified in paragraph (o)
of this AD.

(q) New Corrective Action

(1) If any cracking is found during any
inspection required by paragraph (o) of this
AD: Before further flight, repair the cracking,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2450, Revision 7, dated November 2,
2011.

(2) If any cracking is found during any
inspection required by paragraph (p) or (r) of
this AD: Before further flight, repair the
cracking using a method approved in
accordance with the procedures specified in
paragraph (s) of this AD.

(r) New Post-Repair Repetitive Inspections
and Corrective Action

(1) For any airplane repaired as specified
in paragraph (q)(1) of this AD: Within 3,000
flight cycles after doing the repair, do
detailed, LFEC, and HFEC inspections of the
repaired area for cracking, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-53A2450,
Revision 7, dated November 2, 2011. If no
cracking is found, repeat the inspections
thereafter at intervals not to exceed 3,000
flight cycles. If any cracking is found: Before
further flight, repair the cracking using a
method approved in accordance with the
procedures specified in paragraph (s) of this
AD.

(2) For any airplane repaired as specified
in paragraph (q)(2) of this AD: Before further
flight, contact the Manager, Seattle Aircraft
Certification Office (ACO), FAA, for
instructions and compliance times for doing
an inspection of the repaired area for
cracking. Do the inspection at the compliance
times specified using the inspection
procedures provided. If any cracking is
found: Before further flight, repair the
cracking using a method approved in
accordance with the procedures specified in
paragraph (s) of this AD.

(s) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes ODA that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
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method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs approved previously in
accordance with AD 2010-20-08,
Amendment 39-16442 (75 FR 61337, October
5, 2010), are approved as AMOGs for the
corresponding provisions of paragraphs (g)
through (m) of this AD.

(5) AMOCs approved previously in
accordance with AD 2010-20-08,
Amendment 39-16442 (75 FR 61337, October
5, 2010), that have post-repair inspections are
approved as AMOGs for the corresponding
provisions of paragraph (o) of this AD for the
repaired area only.

(t) Related Information

For more information about this AD,
contact Nathan Weigand, Aerospace
Engineer, Airframe Branch, ANM-1208S,
FAA, Seattle Aircraft Certification Office
(ACQO), 1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6428; fax: 425—
917-6590; email:
Nathan.P.Weigand@faa.gov.

(u) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on October 22, 2013.

(i) Boeing Alert Service Bulletin 747—
53A2450, Revision 7, dated November 2,
2011.

(ii) Reserved.

(4) The following service information was
approved for IBR on November 9, 2010 (75
FR 61337, October 5, 2010).

(i) Boeing Alert Service Bulletin 747—
53A2450, Revision 5, dated January 29, 2009.

(ii) Reserved.

(5) The following service information was
approved for IBR on September 12, 2001 (66
FR 441440, August 8, 2001).

(i) Boeing Alert Service Bulletin 747—
53A2450, Revision 2, including Appendix A,
dated January 4, 2001.

(ii) Reserved.

(6) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P.O. Box 3707, MC
2H-65, Seattle, WA 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com.

(7) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(8) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
16, 2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-22408 Filed 9-16—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520
[Docket No. FDA—2013-N—0002]

Oral Dosage Form New Animal Drugs;
Amprolium; Meloxicam

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval actions for new animal drug
applications (NADAs) and abbreviated

new animal drug applications
(ANADASs) during August 2013. FDA is
also informing the public of the
availability of summaries of the basis of
approval and of environmental review
documents, where applicable.

DATES: This rule is effective September
17, 2013.

FOR FURTHER INFORMATION CONTACT:
George K. Haibel, Center for Veterinary
Medicine (HFV-6), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 240-276—9019,
george.haibel@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: FDA is
amending the animal drug regulations to
reflect approval actions for NADAs and
ANADAs during August 2013, as listed
in table 1. In addition, FDA is informing
the public of the availability, where
applicable, of documentation of
environmental review required under
the National Environmental Policy Act
(NEPA) and, for actions requiring
review of safety or effectiveness data,
summaries of the basis of approval (FOI
Summaries) under the Freedom of
Information Act (FOIA). These public
documents may be seen in the Division
of Dockets Management (HF A—305),
Food and Drug Administration, 5630
Fishers Lane, Rm. 1061, Rockville, MD
20852, between 9 a.m. and 4 p.m.,
Monday through Friday. Persons with
access to the Internet may obtain these
documents at the CVM FOIA Electronic
Reading Room: http://www.fda.gov/
AboutFDA/CentersOffices/
OfficeofFoods/CVM/
CVMFOIAElectronicReadingRoom/
default.htm.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

TABLE 1—ORIGINAL AND SUPPLEMENTAL NADAS AND ANADAS APPROVED DURING AUGUST 2013

; FOIA
NADA/ New Animal Drug Product : 21 CFR NEPA
ANADA Sponsor Name Action Section ?n“arpg Review
200-514 ... | Phibro Animal Health Corp., BOVIPROL (amprolium) Original approval as a ge- 520.100 | Yes ..... CE".
GlenPointe Centre East, 9.6% Oral Solution. neric copy of NADA 13—
3d floor, 300 Frank W. 149.
Burr Blvd., Suite 21, Tea-
neck, NJ 07666.
200-550 ... | Ceva Sante Animale, 10 Av- | MELOXIDYL (meloxicam) Original approval as a ge- 520.1350 | Yes ..... CE".
enue de la Ballastiére Oral Suspension. neric copy of NADA 141—
33500 Libourne, France. 213.

1The Agency has determined under 21 CFR 25.33(a)(1) that this action is categorically excluded (CE) from the requirement to submit an envi-
ronmental assessment or an environmental impact statement because it is of a type that does not individually or cumulatively have a significant

effect on the human environment.
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List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2.In §520.100, revise paragraph (b)(2)
to read as follows:

§520.100 Amprolium.

* * * * *

(b) * % %

(2) No. 066104 for use of product
described in paragraph (a)(1) of this
section as in paragraph (d) of this
section.

§520.1350 [Redesignated as §520.1367]

m 3. Redesignate § 520.1350 as
§520.1367.

m 4. Amend newly redesignated
§520.1367 by revising paragraphs (a)
and (b) to read as follows:

§520.1367 Meloxicam.

(a) Specifications—(1) Each milliliter
of suspension contains 0.5 milligrams
(mg) meloxicam.

(2) Each milliliter of suspension
contains 1.5 mg meloxicam.

(b) Sponsors. See sponsors in
§510.600(c) of this chapter for uses as
in paragraph (c) of this section:

(1) No. 000010 for use of the products
described in paragraph (a) of this
section; and

(2) No. 013744 for use of the product
described in paragraph (a)(2) of this
section.

* * * * *

Dated: September 11, 2013.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2013-22523 Filed 9-16—13; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 5 and 202
[Docket No. FR-5536—-F—02]
RIN 2502-AJ00

Federal Housing Administration (FHA)
Approval of Lending Institutions and
Mortgagees: Streamlined Reporting
Requirements for Small Supervised
Lenders and Mortgagees

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: This rule streamlines the FHA
financial statement reporting
requirements for lenders and mortgagees
who are supervised by federal banking
agencies and whose consolidated assets
do not meet the thresholds set by their
supervising federal banking agencies for
submission of audited financial
statements (currently set at $500 million
in consolidated assets). HUD’s
regulations currently require all
supervised lenders and mortgagees to
submit annual audited financial
statements as a condition of FHA lender
approval and recertification. Through
this rule, in lieu of the annual audited
financial statements, small supervised
lenders and mortgagees would be
required to submit their unaudited
financial regulatory reports that align
with their fiscal year ends and are
required to be submitted to their
supervising federal banking agencies.
Small supervised lenders and
mortgagees would only be required to
submit audited financial statements if
HUD determines that the supervised
lenders or mortgagees pose heightened
risk to the FHA insurance fund.

This rule does not impact FHA’s
annual audited financial statements
submission requirement for
nonsupervised and large supervised
lenders and mortgagees. The rule also
does not impact those supervised
lenders and mortgagees with
consolidated assets in an amount that
requires that lenders or mortgagees
submit audited financial statements to
their respective supervising federal
banking agencies. Additionally, this
final rule, consistent with the proposed
rule, makes three technical changes to
current regulations regarding reporting
requirements for FHA-approved
supervised lenders and mortgagees.
DATES: Effective Date: October 17, 2013.
FOR FURTHER INFORMATION CONTACT:
Richard Toma, Deputy Director, Office
of Lender Activities and Program

Compliance, Office of Housing,
Department of Housing and Urban
Development, 490 L’Enfant Plaza East
SW., Room P3214, Washington, DC
20024-8000; telephone number 202—
708-1515 (this is not a toll-free
number). Persons with hearing or
speech impairments may access this
number through TTY by calling the toll-
free Federal Relay Service at 800-877—
8339.

SUPPLEMENTARY INFORMATION:

I. Background

On April 18, 2013 (78 FR 23178),
HUD published for public comment a
proposed rule that would streamline
reporting requirements and relieve
burden on small supervised lenders and
mortgagees.! HUD’s regulations, at 24
CFR 202.5(g), require that all lenders
and mortgagees provide annual audited
financial statements within 90 days of
their fiscal year ends. Small supervised
lenders and mortgagees, however, are
not required by their supervising federal
banking agencies to submit audited
financial statements, but are permitted
to submit unaudited financial regulatory
reports. These unaudited financial
regulatory reports currently include a
consolidated or fourth quarter Report of
Condition and Income (Federal
Financial Institutions Examination
Council forms 031 and 041, also known
as the “Call Report”), a consolidated or
fourth quarter Thrift Financial Report,
and a consolidated or fourth quarter
NCUA Call Report (NCUA Form 5300 or
5310). The HUD requirement is
therefore inconsistent with that of the
federal banking agencies, and has the
potential to impose a potentially
financially prohibitive requirement on
small supervised lenders and
mortgagees who wish to participate in
FHA programs. While HUD takes its
counterparty risk management
responsibilities seriously, HUD also
seeks to balance its management of risk
with the execution of its mission.

Upon reconsideration, HUD has
determined that the financial regulatory
reports required by the federal banking
agencies contain sufficient information
for HUD to ensure that small supervised
lenders and mortgagees are suitably
capitalized to meet potential needs
associated with their participation in

1The term ‘““small supervised lenders and
mortgagees” refers to those lenders and mortgagees
supervised by the Board of Governors of the Federal
Reserve System; the Federal Deposit Insurance
Corporation (FDIC); and the National Credit Union
Administration (NCUA) (collectively, the “federal
banking agencies”) whose consolidated assets do
not meet the thresholds set by their supervising
federal banking agencies for submission of audited
financial statements (currently set at $500 million
in consolidated assets).
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FHA lending programs. Accordingly,
HUD issued the April 18, 2013,
proposed rule to bring its reporting
requirements for small supervised
lenders mortgagees into alignment with
that of the federal banking agencies. In
addition to the streamlined reporting
requirements, HUD proposed to make
three conforming amendments to
current regulations, which are also
made final by this rule. Interested
readers should refer to the preamble of
the April 18, 2013, proposed rule for
additional information on the proposed
regulatory change.

II. This Final Rule

This final rule follows publication of
the April 18, 2013, proposed rule and
takes into consideration the public
comments received on the proposed
rule. The public comment period on the
proposed rule closed on June 17, 2013.
HUD received 6 public comments.
Commenters included a savings bank,
banker and home builder associations,
and credit unions. All public comments
supported the proposed rule. Section III
of this preamble discusses the
comments received on the proposed
rule. HUD has decided to adopt the
proposed rule as final with no
substantive changes. HUD, however, has
taken the opportunity afforded by this
final rule to reorganize § 202.5(g), for
clarity purposes only.

A. Streamlined Reporting Requirements
for Small Supervised Lenders and
Mortgagees

This final rule amends § 202.5(g) and
adds a new (c) to § 202.6, Supervised
Lenders and Mortgagees, that exempts
small supervised lenders and
mortgagees from submitting a copy of an
audited financial statement. Small
supervised lenders and mortgagees are
instead required, within 90 days of their
fiscal year end, to furnish to HUD the
unaudited financial regulatory report
that aligns with the small supervised
lender’s or mortgagee’s fiscal year end
and that the small supervised lender or
mortgagee is required to submit to their
respective federal banking agency. In
order to manage the risk to the FHA
insurance fund, HUD retains the right to
request additional financial
documentation, up to and including
audited financial statements, if HUD
determines that a small supervised
lender or mortgagee poses a heightened
risk to the FHA insurance fund.

HUD may determine that a small
supervised lender or mortgagee poses a
heightened risk to the FHA insurance
fund based upon, but not limited to, one
or more of the following factors: (1)
Failing to provide required financial

submissions under § 202.6(c)(2) within
the required 90-day period following the
lender’s or mortgagee’s fiscal year end;
(2) maintaining insufficient adjusted net
worth or unrestricted liquid assets as
required by § 202.5(n); (3) reporting
opening cash and equity balances that
do not agree with the prior year’s
reported cash and equity balances; (4)
experiencing an operating loss of 20
percent or greater of the lender’s or
mortgagee’s net worth for the annual
reporting period as governed by
§202.5(m)(1); (5) experiencing an
increase in loan volume over the prior
12-month period, determined by the
Secretary to be significant; (6)
undertaking significant changes to
business operations, such as a merger or
acquisition; and (7) other factors that the
Secretary considers appropriate in
indicating a heightened risk to the FHA
insurance fund.

B. Technical Amendments

As noted earlier in this preamble, the
April 18, 2013, proposed rule contained
three conforming amendments to
current regulations regarding reporting
requirements for FHA-approved
supervised lenders and mortgagees.
These nonsubstantive amendments,
which are adopted without change by
this final rule, will codify existing
requirements and correct a regulatory
citation. The amendments are as
follows:

1. Audited financial statement for
large supervised lenders and
mortgagees. This rule adds
subparagraph (b)(4) to § 202.6 to clarify
that annual audited financial statements
required to be submitted by supervised
lenders and mortgagees are to be
submitted in accordance with the same
requirements as those applicable to
nonsupervised institutions under
§202.7(b)(4). Additionally, as
referenced above, it exempts small
supervised lenders and mortgagees from
the requirement to submit audited
financial statements.

2. Technical correction to uniform
financial reporting standards. This rule
makes a conforming amendments to
§5.801(a)(5) by removing loan
correspondents and adding supervised
lenders and mortgagees. Section 5.801
requires conformance with the uniform
financial reporting requirements if HUD
requires the submission of financial
information.

3. Technical correction to § 202.3(b).
This rule replaces an incorrect citation
in § 202.3(b) by removing the reference
to § 202.5(n)(2) and inserting the correct
citation to § 202.5(m).

II1. Discussion of Public Comments

The following section presents a
summary of the public comments in
response to the April 18, 2013, proposed
rule, and HUD’s response.

All commenters supported HUD’s
proposed rule permitting small
supervised lenders and mortgagees to
submit their financial regulatory reports
required by their respective federal
banking agencies in place of annual
audited financial statements.
Commenters also supported HUD’s
decision to retain the right to require
audited financial statements when they
determine, based on the proposed list of
relevant factors, that an entity poses a
heightened risk to the FHA insurance
fund. A number of commenters
emphasized the important role of
community banks in the communities
they serve that may not have access to
larger lenders and mortgagees. In
addition, the commenters noted that
community bank residential mortgage
lending activities have posed very little
risk to the insurance fund, but requiring
community banks to finance annual
audited financial statements may result
in community banks no longer offering
homebuyers FHA loans.

One commenter requested that in
addition to no longer requiring the
submission of annual audited financial
statements for small supervised lenders
and mortgagees, HUD no longer require
costly internal control and compliance
audit requirement imposed on small
supervised lenders and mortgagees.

In response to the comment, HUD
clarifies that small supervised lenders
and mortgagees, as a result of this rule,
are no longer required to submit internal
control and compliance reports. Internal
control and compliance reports are a
part of the annual audit report.
Therefore, exempting small supervised
lenders and mortgagees from submitting
annual financial audits required by
§202.5(g) and § 202.6(b)(4) means they
are also not subject to the internal
control and compliance report
requirement. If, however, the Secretary
determines that a small supervised
lender or mortgagee poses a heightened
risk to the FHA insurance fund under
§202.6(c)(3), the Secretary can require
the submission of additional
information, including internal control
and compliance reports.

IV. Findings and Certifications

Public Reporting Burden

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
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(44 U.S.C. 3501-3520) and assigned
OMB control number 2506—-0085. In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.), generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. This rule
would not have a significant economic
impact on a substantial number of small
entities because the rule is specifically
intended to ease the regulatory burden
on small entities. The current
regulations require full independent
audited financial statements, over and
above what is required by federal
banking agencies in their oversight of
these small supervised lenders and
mortgagees. This rule would bring
HUD’s reporting practices in line with
that of the federal banking agencies and
reduce the cost of participating in FHA
programs by releasing small supervised
lenders and mortgagees from the
requirement to submit annual audited
financial statements. Instead, the rule
would require the submission of the
unaudited financial regulatory report
already required by the small
supervised lender’s or mortgagee’s
supervising federal banking agency.
Therefore, the undersigned certifies that
this rule will not have a significant
impact on a substantial number of small
entities.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either (1)
imposes substantial direct compliance
costs on state and local governments
and is not required by statute, or (2)
preempts state law, unless the agency
meets the consultation and funding
requirements of section 6 of the
Executive Order. This rule would not
have federalism implications and would
not impose substantial direct
compliance costs on state and local
governments or preempt state law
within the meaning of the Executive
Order.

Environmental Impact

This rule does not direct, provide for
assistance or loan and mortgage
insurance for, or otherwise govern or
regulate real property acquisition,
disposition, leasing, rehabilitation,
alteration, demolition, or new
construction. Nor does it establish,
revise, or provide for standards for
construction or construction materials,
manufactured housing, or occupancy.
This rule is limited to the procedures
governing the submission of financial
reports by small supervised lenders and
mortgagees applying to participate, or
recertifying for participation, in FHA’s
single-family programs. Accordingly,
under 24 CFR 50.19(c)(1), this rule is
categorically excluded from
environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538) (UMRA) establishes requirements
for federal agencies to assess the effects
of their regulatory actions on state,
local, and tribal governments, and on
the private sector. This rule would not
impose any federal mandates on any
state, local, or tribal governments, or on
the private sector, within the meaning of
the UMRA.

Catalogue of Federal Domestic
Assistance

The Catalogue of Federal Domestic
Assistance Number for the principal
FHA single-family mortgage insurance
program is 14.117.

List of Subjects
24 CFR Part 5

Administrative practice and
procedure, Aged, Claims, Crime,
Government contracts, Grant
programs—housing and community
development, Individuals with
disabilities, Intergovernmental relations,
Loan programs—housing and
community development, Low and
moderate income housing, Mortgage
insurance, Penalties, Pets, Public
housing, Rent subsidies, Reporting and
recordkeeping requirements, Social
security, Unemployment compensation,
Wages.

24 CFR Part 202

Administrative practice and
procedure, Home improvement,
Manufactured homes, Mortgage
insurance, Reporting and recordkeeping
requirements.

Accordingly, for the reasons stated in
the preamble, HUD amends 24 CFR
parts 5 and 202 to read as follows:

PART 5—GENERAL HUD PROGRAM
REQUIREMENTS; WAIVERS

m 1. The authority citation for part 5
continues to read as follows:

Authority: 42 USC 3535, 1437a, 1437c,
1437d, 14371, 1437n, 3535(d), Sec. 327, Pub.

L. 109-115, 119 Stat. 2936, and Sec. 607,
Pub. L. 109-162, 119 Stat. 3051.

m 2. Revise § 5.801 paragraph (a)(5) to
read as follows:

§5.801 Uniform financial reporting
standards.

(a) * x %

(5) HUD-approved Title I and Title II
supervised and nonsupervised lenders

and mortgagees.
* * * * *

PART 202—APPROVAL OF LENDING
INSTITUTIONS AND MORTGAGEES

m 3. The authority citation for part 202
continues to read as follows:

Authority: 12 U.S.C. 1703, 1709 and 1715b;
42 U.S.C. 3535(d).

§202.3 [Amended]

m 4.In § 202.3 paragraph (b), remove the
citation “§202.5(n)(2)” and add in its
place ““§ 202.5(m)".

m 5. Revise § 202.5 paragraph (g) to read
as follows:

§202.5 General approval standards.

* * * * *

(g) Financial statements. The lender
or mortgagee shall:

(1) Furnish to the Secretary a copy of
its audited financial statements within
90 days of its fiscal year end, except as
provided in § 202.6(c);

(2) Furnish such other information as
the Secretary may request; and

(3) Submit to an examination of that
portion of its records that relates to its
Title I and/or Title II program activities.
* * * * *

m 6.In § 202.6, add new paragraphs
(b)(4) and (c) to read as follows:

§202.6 Supervised lenders and
mortgagees.

* * * * *

(b) L

(4) Audit report. Except as provided
in paragraph (c) of this section, a lender
or mortgagee must:

(i) Comply with the financial
reporting requirements in 24 CFR part 5,
subpart H. Audit reports shall be based
on audits performed by a certified
public accountant, or by an independent
public accountant licensed by a
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regulatory authority of a State or other
political subdivision of the United
States on or before December 31, 1970,
and shall include:

(A) Financial statements in a form
acceptable to the Secretary, including a
balance sheet and a statement of
operations and retained earnings, a
statement of cash flows, an analysis of
the lender’s or mortgagee’s net worth
adjusted to reflect only assets acceptable
to the Secretary, and an analysis of
escrow funds; and

(B) Such other financial information
as the Secretary may require to
determine the accuracy and validity of
the audit report.

(ii) Submit a report on compliance
tests prescribed by the Secretary.

(c) Financial statement requirements
for small supervised lenders and
mortgagees.

(1) Definitions. For the purposes of
this section, the following definitions

ap%?ly: ’

i) Federal banking agency means the
Board of Governors of the Federal
Reserve System; the Federal Deposit
Insurance Corporation; and the National
Credit Union Administration; or any
successor agency thereof.

(ii) Small supervised lender or
mortgagee means a supervised lender or
mortgagee possessing consolidated
assets below the threshold for required
audited financial reporting as
established by the federal banking
agency that is responsible for the
oversight of that supervised lender or
mortgagee.

(2) Financial statement requirements.
Small supervised lenders and
mortgagees shall not be subject to the
requirement to submit a copy of an
audited financial statement under
§ 202.5(g) and the audit report
requirements under paragraph (b)(4) of
this section. Small supervised lenders
and mortgagees are required, within 90
days of their fiscal year end, to furnish
to the Secretary the unaudited financial
regulatory report—a consolidated or
fourth quarter Report of Condition and
Income (Federal Financial Institutions
Examination Council forms 031 and
041, also known as the “Call Report”),
a consolidated or fourth quarter Thrift
Financial Report, or a consolidated or
fourth quarter NCUA Call Report
(NCUA Form 5300 or 5310), or such
other financial regulatory report as may
be required—that aligns with the small
supervised lender’s or mortgagee’s fiscal
year end and that the small supervised
lender or mortgagee is required to
submit to their respective federal
banking agency.

(3) Requirement for audited financial
statement and other information based

on determination of heightened risk to
the FHA insurance fund. If the Secretary
determines that a small supervised
lender or mortgagee poses a heightened
risk to the FHA insurance fund, the
lender or mortgagee must provide, upon
request, additional financial
documentation, up to and including an
audited financial statement, and other
information as the Secretary determines
necessary. The Secretary may determine
that a small supervised lender or
mortgagee poses a heightened risk to the
FHA insurance fund based upon, but
not limited to, one or more of the
following factors:

(i) Failing to provide required
financial submissions under
§ 202.6(c)(2) within the required 90-day
period following the lender’s or
mortgagee’s fiscal year end;

(ii) Maintaining insufficient adjusted
net worth or unrestricted liquid assets
as required by § 202.5(n);

(iii) Reporting opening cash and
equity balances that do not agree with
the prior year’s reported cash and equity
balances;

(iv) Experiencing an operating loss of
20 percent or greater of the lender’s or
mortgagee’s net worth for the annual
reporting period as governed by
§202.5(m)(1);

(v) Experiencing an increase in loan
volume over the prior 12-month period,
determined by the Secretary to be
significant;

(vi) Undertaking significant changes
to business operations, such as a merger
or acquisition; and

(vii) Other factors that the Secretary
considers appropriate in indicating a
heightened risk to the FHA insurance
fund.

Dated: September 9, 2013.
Carol J. Galante,

Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Doc. 2013-22583 Filed 9-16-13; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2013-0180]
RIN 1625-AA08

Special Local Regulation; Red Bull

Flugtag Miami, Biscayne Bay; Miami,
FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a special local regulation on
the waters of Biscayne Bay, east of
Bayfront Park, in Miami, Florida, during
the Red Bull Flugtag. The Red Bull
Flugtag is scheduled to take place on
September 21, 2013. The event consists
of approximately 100 participants
launching 30 self-propelled flying
objects from a 30 foot ramp to the water
below. Approximately 100 spectator
vessels are anticipated to be at the
event. The special local regulation is
necessary to provide for the safety of the
participants, participant vessels,
spectators, and the general public on the
navigable waters of the United States
during the event. The special local
regulation will establish an event area,
where non-participant persons and
vessels are prohibited from entering,
transiting, anchoring, or remaining
within.

DATES: This rule will be enforced from
9:30 a.m. until 6:30 p.m. on September
21, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0180]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer John K. Jennings,
Sector Miami Prevention Department,
Coast Guard; telephone (305) 535-4317,
email john.k.jennings@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On July 3, 2013, the Coast Guard
published a Notice of Proposed
Rulemaking (NPRM) entitled USCG—
2013-0180 Special Local Regulation;
Red Bull Flugtag Miami, Biscayne Bay;
Miami, FL in the Federal Register (78
FR 40079). We received no comments
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on the proposed rule. No public meeting
was requested, and none was held.
Previously, temporary special local
regulations regarding this maritime
event have been published in the Code
of Federal Regulations at 33 CFR
100.701. No final rule has been
published in regards to this event. The
special local regulations are not new in
their entirety, but merely reflect updates
to certain details of the event.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233. The purpose of the rule is to
provide for the safety of life on
navigable waters of the United States
during the Red Bull Flugtag.

C. Discussion of Comments, Changes,
and the Final Rule

On September 21, 2013, Red Bull
North America is sponsoring the Red
Bull Flugtag. The event will be held on
the waters of Biscayne Bay, Miami,
Florida. The event consists of
approximately 100 participants
launching 30 self-propelled flying
objects from a 30ft ramp to the water
below. Approximately 100 spectator
vessels are expected to attend the event.

The temporary final rule will
establish a special local regulation that
will encompass certain waters of
Biscayne Bay, Miami, Florida. The
special local regulation will be enforced
from 9:30 a.m. until 6:30 p.m. on
September 21, 2013. The special local
regulation establishes an event area,
where non-participant persons and
vessels are prohibited from entering,
transiting, anchoring, or remaining
within.

Non-participant persons and vessels
desiring to enter, transit through, anchor
in, or remain within the regulated area
may request authorization by contacting
the Captain of the Port Miami by
telephone at (305) 535—4472, or a
designated representative via VHF radio
on channel 16. If authorization to enter,
transit through, anchor in, or remain
within the event area is granted by the
Captain of the Port Miami or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Miami or a
designated representative. The Coast
Guard will provide notice of the
regulated area by Local Notice to
Mariners, Broadcast Notice to Mariners
and on-scene designated
representatives.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. The economic impact of this
rule is not significant for the following
reasons: (1) The special local regulation
will be enforced for a maximum of nine
hours; (2) non-participant persons and
vessels may enter, transit through,
anchor in, or remain within the
regulated area during their respective
enforcement periods if authorized by
the Captain of the Port Miami or a
designated representative; (3) non-
participant persons and vessels not able
to enter, transit through, anchor in, or
remain within the regulated area
without authorization from the Captain
of the Port Miami or a designated
representative may operate in the
surrounding areas during the
enforcement periods; and (4) the Coast
Guard will provide advance notification
of the special local regulation to the
local maritime community by Local
Notice to Mariners and Broadcast Notice
to Mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rule.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners or operators of

vessels intending to enter, transit
through, anchor in, or remain within the
regulated area during the respective
enforcement period. For the reasons
discussed in the Regulatory Planning
and Review section above, this rule will
not have a significant economic impact
on a substantial number of small
entities.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
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jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
creation of a special local regulation in
conjunction with a regatta or marine
parade, and is categorically excluded
from further review under paragraph
34(h) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add a temporary § 100.35T07—0180
to read as follows:

§100.35T07-0180 Special Local
Regulation; Red Bull Flugtag, Biscayne
Bay; Miami, FL.

(a) Regulated Area. The following
regulated area is established as a special
local regulation. All coordinates are
North American Datum 1983. All waters
of Biscayne Bay, Miami, FL, between
Bayfront Park and the Intercontinental-
Miami Hotel encompassed within the
following points: starting at point 1 in
position 25°46’32” N, 80°11°06” W;
thence southeast to point 2 in position
25°46’30” N, 80°11'04” W; thence south
to point 3 in position 25°46'26” N,
80°11'04” W; thence southwest to point
4 in position 25°46’25” N, 80°11°06” W;
thence north back to origin.

(b) Definition. The term “‘designated
representative” means Coast Guard
Patrol Commanders, including Coast

Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Miami in the
enforcement of the regulated area.

(c) Regulation. (1) All non-participant
persons and vessels are prohibited from
entering, transiting through, anchoring
in, or remaining within the event area
without authorization from the Captain
of the Port Miami or a designated
representative via VHF radio on channel
16.

(2) Non-participant persons and
vessels may request authorization to
enter, transit through, anchor in, or
remain within the regulated area by
contacting the Captain of the Port Miami
by telephone at 305-535—4472, or a
designated representative via VHF radio
on channel 16. If authorization to transit
through or anchor in the regulated area
is granted by the Captain of the Port
Miami or a designated representative,
all persons and vessels receiving such
authorization must comply with the
instructions of the Captain of the Port
Miami or a designated representative.

(d) Enforcement Date. This rule will
be enforced from 9:30 a.m. until 6:30
p.-m. on September 21, 2013.

Dated: August 28, 2013.
J.B. Pruett,

Captain, U.S. Coast Guard, Acting Captain
of the Port Miami.

[FR Doc. 2013—-22610 Filed 9-16-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2013-0652]
RIN 1625-AA08

Special Local Regulations;

Jacksonville Dragon Boat Festival; St.
Johns River; Jacksonville, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a Special Local Regulation
on the waters of the St. Johns River in
Jacksonville, Florida during the
Jacksonville Dragon Boat Festival, a
series of paddle boat races. The event is
scheduled to take place on Saturday,
September 21, 2013. The race course
will be set up on Friday, September 20,
2013. Approximately eight 48 foot
paddle boats will participate in the
races and approximately 20 spectator
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vessels are expected to attend the event.
The Special Local Regulation will
establish a regulated area that consists
of a race area and a buffer zone that will
temporarily restrict vessel traffic in a
portion of the St. Johns River. Non-
participant persons and vessels will be
prohibited from entering or transiting
through the area unless authorized by
the Captain of the Port Jacksonville or

a designated representative.

DATES: This rule is effective from 8 a.m.
until 6 p.m. on September 20-21, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2013-0652. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box, and then
click “Search.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or email Lieutenant
Commander Robert Butts, Sector
Jacksonville Office of Waterways
Management, Coast Guard; telephone
(904) 564—7563, email Robert.S.Butts@
uscg.mil. If you have questions on
viewing the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because there
is not sufficient time remaining to
publish an NPRM and to receive public
comments prior to the event. Any delay

in the effective date of this rule would
be contrary to the public interest
because immediate action is needed to
minimize potential danger to the race
participants, participant vessels,
spectators, and the general public.
Under 5 U.S.C. 553(d)(3), for the
reasons stated above, the Coast Guard
finds that good cause exists for making
this rule effective less than 30 days after
publication in the Federal Register.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233. The purpose of the rule is to
ensure safety of life on navigable waters
of the United States during the
Jacksonville Dragon Boat Festival.

C. Discussion of the Final Rule

On Saturday, September 21, 2013, In
the Pink Boutique, Inc. will host the
Jacksonville Dragon Boat Festival, a
series of boat races. The Race Area will
be set up on September 20, 2013
between the hours of 8:00 a.m. and 6:00
p-m. The event will be held on the
waters of the St. Johns River, Florida.
Approximately 8 boats are anticipated
to participate in the races. It is
anticipated that at least 20 spectator
vessels will be present during the event.

The rule will establish special local
regulations that encompass certain
waters of the St. Johns River,
Jacksonville, Florida. The special local
regulations will be enforced from 8 a.m.
until 6:00 p.m. on September 21, 2013.
The special local regulations will
consist of the following areas: A race
area, where all persons and vessels,
except those persons and vessels
participating in the races, are prohibited
from entering, transiting, anchoring, or
remaining and a buffer zone where all
persons vessels, except those persons
and vessels participating in the races
wishing to transit through the buffer
zone must do so at bare steerageway.
Persons and vessels will be able to
request authorization to enter, transit
through, anchor in, or remain within the
race area by contacting the Captain of
the Port Jacksonville by telephone at
(904) 564-7513, or a designated
representative via VHF radio on channel
16. If authorization to enter, transit
through, anchor in, or remain within the
race area is granted by the Captain of the
Port Jacksonville or a designated
representative, all persons and vessels
receiving such authorization are
required to comply with the instructions
of the Captain of the Port Jacksonville or
a designated representative. The Coast
Guard will provide notice of the
regulated areas by Local Notice to

Mariners, Broadcast Notice to Mariners,
and on-scene designated
representatives.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The economic impact of this
temporary final rule is not significant
for the following reasons: (1) The
special local regulations will be
enforced for a total of 20 hours over two
days; (2) although persons and vessels
will not be able to enter, transit through,
anchor in, or remain within the race
area without authorization from the
Captain of the Port Jacksonville or a
designated representative, they will be
able to transit through the surrounding
area during the enforcement period; (3)
persons and vessels will still be able to
enter, transit through, anchor in, or
remain within the race area if
authorized by the Captain of the Port
Jacksonville or a designated
representative; and (4) the Coast Guard
will provide advance notification of the
special local regulation to the local
maritime community by Local Notice to
Mariners and Broadcast Notice to
Mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This rule may affect the following
entities, some of which may be small
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entities: the owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of the St. Johns River
encompassed within the special local
regulations from 8 a.m. until 6:00 p.m.
on September 20-21, 2013. For the
reasons discussed in the Regulatory
Planning and Review section above, this
rule would not have a significant
economic impact on a substantial
number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have

analyzed this rule under that Order and
have determined that it does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a special local
regulation issued in conjunction with a
regatta or marine parade. This rule is
categorically excluded from further
review under paragraph 34(h) and 35(b)
of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 100

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add a temporary § 100.35T07-0652
to read as follows:

§100.35T07-0652 Special Local
Regulations; Jacksonville Dragon Boat
Festival; St. Johns River; Jacksonville, FL.

(a) Regulated Areas. The following
regulated areas are established. All
coordinates are North American Datum
1983.

(1) Race Area. All waters of the St.
Johns River located in downtown



57066 Federal Register/Vol. 78,

No. 180/ Tuesday, September 17, 2013/Rules and Regulations

Jacksonville, FL encompassed within an
imaginary line connecting the following
points: starting at Point 1 in position
30°19'26.61” N, 81°39'46.45” W; thence
south to Point 2 in position 30°19'22.90”
N, 81°39747.03” W; thence east to Point
3 in position 30°19°22.27” N,
81°39’32.14” W; thence north to Point 4
in position 30°19°26.16” N, 81°39’31.69”
W; thence west back to origin.

(2) Buffer Zone. All waters of the St.
Johns River located in downtown
Jacksonville, FL encompassed within an
imaginary line connecting the following
points: starting at Point 1 in position
30°19°26.14” N, 81°39°49.48” W; thence
south to Point 2 in position 30°19'21.23”
N, 81°39’47.63” W; thence east to Point
3 in position 30°19°19.91” N,
81°39’28.36” W; thence north to Point 4
in position 30°19°25.96” N, 81°3927.97”
W; thence west along the shoreline back
to origin.

(b) Definition. The term “designated
representative’”’ means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Jacksonville in the
enforcement of the regulated areas.

(c) Regulations. (1) All persons and
vessels are prohibited from:

(i) Entering, transiting through,
anchoring in, or remaining within Race
Area unless an authorized race
participant.

(ii) Anchoring in, or remaining within
the buffer zone, unless enforcing the
buffer zone or a race participant
transiting to the race area. Vessels
wishing to transit through the buffer
zone must do so at bare steerageway.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated areas may
contact the Captain of the Port
Jacksonville by telephone at (904) 564—
7513, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization is granted
by the Captain of the Port Jacksonville
or a designated representative, all
persons and vessels receiving such
authorization must comply with the
instructions of the Captain of the Port
Jacksonville or a designated
representative.

(3) The Coast Guard will provide
notice of the regulated areas by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Enforcement Period. This rule will
be enforced daily from 8 a.m. until 6:00
p.m. on September 20, 2013 through
September 21, 2013.

Dated: August 28, 2013.
T.G. Allan, Jr.,

Captain, U.S. Coast Guard, Captain of the
Port Jacksonville.

[FR Doc. 2013-22596 Filed 9-16-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION
34 CFR Parts 75 and 371

[Catalog of Federal Domestic Assistance
(CFDA) Number: 84.250C and 84.250D]

Final Waivers and Extensions of
Project Periods; American Indian
Vocational Rehabilitation Services
(AIVRS) Program

AGENCY: Rehabilitation Services
Administration, Office of Special
Education and Rehabilitative Services,
Department of Education.

ACTION: Final waivers and extensions of
project periods.

SUMMARY: The Secretary waives the
regulations that generally limit project
periods to 60 months and that restrict
project period extensions involving the
obligation of additional Federal funds.
As a result, for the 60-month projects
initially funded in fiscal years (FYs)
2007 and 2008 under the AIVRS
program, the Secretary is extending the
project periods until September 30,
2014.

DATES: Effective September 17, 2013.
FOR FURTHER INFORMATION CONTACT:
August Martin, U.S. Department of
Education, 400 Maryland Avenue SW.,
Room 5049, Potomac Center Plaza
(PCP), Washington, DC 20202-2800.
Telephone: (202) 245-7410.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll-free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION: On June
11, 2013, the Department published a
notice in the Federal Register (78 FR
34962) inviting comments on the
Department’s proposal to make certain
AIVRS grants effective for more than 60
months under the authority of Section
121(b)(3) of the Rehabilitation Act of
1973, as amended (the Act). The
Secretary proposed to waive the
requirements of 34 CFR 75.250, which
generally limit project periods to 60
months, and of 34 CFR 75.261(c)(2),
which restrict project period extensions
involving the obligation of additional
Federal funds. The Secretary also
proposed to extend the project period
for the 32 AIVRS grantees from October
1, 2013, through September 30, 2014.

The proposed waivers and extensions
would enable the 32 AIVRS grantees to
request, and continue to receive, Federal
funds beyond the 60-month limitation
set by 34 CFR 75.250.

There are no substantive differences
between the proposed and final waivers
and extensions.

Public Comment

In the June 11, 2013, notice for the
AIVRS program, the Secretary invited
comments on the effect these proposed
waivers and extensions may have on the
AIVRS program and on potential
applicants for grant awards responding
to any new AIVRS notice inviting
applications (NIA), should there be one.
We received comments from three
commenters, all of whom supported the
Department’s proposal. In addition, one
of the three commenters raised four
concerns.

Generally, we do not address
technical and other minor changes. In
addition, we do not address general
comments that raise concerns not
directly related to the proposed waivers
and extensions.

Analysis of Comments and Changes

Comment: One commenter raised a
concern about how a recent GAO report
would affect the ability of current
AIVRS grantees that do not have Federal
or State reservations to continue serving
tribal members with disabilities. The
commenter also was concerned about
the “effect on the capacity and available
resources for those tribes who will be
determined ‘ineligible’ to receive RSA
121 funds to prepare its tribal members
with disabilities for gainful
employment.” (The reference to “121
funds” refers to the section of the Act
that authorizes the governing bodies and
consortia of governing bodies of Indian
Tribes to receive Federal assistance in
order to provide vocational
rehabilitation services to American
Indians with disabilities.)

Discussion: This comment addresses
an issue that is outside the scope of this
notice. The Department published a
notice of tribal consultation and request
for comment in the Federal Register (78
FR 40458) on July 5, 2013. That notice
specifically invited comments on the
effect of a possible change in how the
Department interprets the definition of
the term “reservation” that is used to
determine eligibility for a grant under
the AIVRS program. The comment
period for this notice closed on
September 3, 2013. This comment will
be considered as a response to the
Department’s request for comment
under the Notice of Tribal Consultation.

Changes: None.
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Comment: The same commenter
raised a concern about whether there
would be adequate funds available to
grant awards to continuing AIVRS
programs and other eligible tribal
entities should RSA hold a section 121
grant competition in FY 2014.

Discussion: The AIVRS program is
funded through a set-aside of the funds
appropriated for the Vocational
Rehabilitation (VR) State Grants
program. Pending Congress’s approval
of a new budget, the Department
anticipates that sufficient funds should
be available to hold a grant competition
in FY 2014 that would fund a minimum
of 48 grants with project periods that
would begin in FY 2015. This is the
same estimated total number of new
grants the Department would have
awarded if it had conducted separate
competitions in FY 2012, 2013, and
2014.

Changes: None.

Comment: The same commenter also
expressed the need to provide technical
assistance and training to existing
AIVRS programs and interested eligible
tribes in the development of AIVRS
grant proposals and grant management.
This commenter was particularly
concerned, given the fact that RSA’s
current capacity-building projects that
provides technical assistance to AIVRS
projects and applicants ends on
September 30, 2013.

Discussion: On November 8, 2012 (77
FR 66959), RSA published a request for
information related to its Rehabilitation
Long-Term Training program, Technical
Assistance and Continuing Education,
the National Clearinghouse, and
Capacity Building efforts. RSA is
continuing to analyze the comments we
received from that notice. Funding
priorities to address the need for
technical assistance, including the
technical assistance needs of AIVRS
projects, will be published at a later
time.

Changes: None.

Waivers and Extensions

The project periods for the current 32
AIVRS grantees, selected through the
grant competitions held in FY 2007 and
2008 are scheduled to end September
30, 2013. However, section 121(b)(3) of
the Act provides that the Department
has the authority to make an AIVRS
grant effective for more than 60 months,
pursuant to prescribed regulations.
Therefore, for these 32 AIVRS grantees,
the Secretary waives the requirements of
34 CFR 75.250 and 34 CFR 75.261(c)(2),
which limit project periods to 60
months and restrict project period
extensions that involve the obligation of
additional Federal funds. The Secretary

also extends the current project period
for the 32 AIVRS grantees funded in FY
2007 and 2008 through September 30,
2014. Finally, the Department will not
announce a new AIVRS competition in
FY 2013 or make new awards in FY
2013.

This action allows the 32 AIVRS
grantees to request continuation funding
in FY 2013. Decisions regarding annual
continuation awards will be based on
the program narratives, budgets, budget
narratives, and program performance
reports submitted by these 32 AIVRS
grantees and on the requirements of 34
CFR 75.253. Any activities to be carried
out during the year of continuation
awards must be consistent with, or be a
logical extension of, the scope, goals,
and objectives of each grantee’s
application as approved following the
FY 2007 and 2008 AIVRS competitions.
The FY 2007 and 2008 AIVRS NIAs will
continue to govern the grantees’ projects
during the extension year. These current
AIVRS grantees may request
continuation awards in FY 2013 for
project periods ending September 30,
2014.

Waiver of Delayed Effective Date

The Administrative Procedure Act
(APA) requires that a substantive rule
must be published at least 30 days
before its effective date, except as
otherwise provided for good cause (5
U.S.C. 553(d)(3)). The Secretary has
determined that a delayed effective date
is unnecessary and contrary to the
public interest. It is unnecessary
because we received only three public
comments on this action, all of which
supported our proposal and we have not
made any substantive changes to the
proposal. It is contrary to public interest
because we would not be able to make
timely continuation grants to the 32
affected entities with the delay.
Therefore, the Secretary waives the
APA’s delayed effective date provision
for good cause.

Regulatory Flexibility Act Certification

The Secretary certifies that this final
extension of the project period and
waiver will not have a significant
economic impact on a substantial
number of small entities. The only
entities that will be affected are the
current grantees and any other potential
applicants.

Paperwork Reduction Act of 1995

The final waivers and extensions of
project periods do not contain any
information collection requirements.

Intergovernmental Review

This program is not subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR Part 79.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Dated: September 12, 2013.
Sue Swenson,

Deputy Assistant Secretary for Special
Education and Rehabilitative Services,
delegated the authority to perform the
functions and duties of the Assistant
Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 2013-22626 Filed 9-16—13; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF DEFENSE

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17

RIN 2900-AN92

Vet Center Services

AGENCY: Department of Defense and
Department of Veterans Affairs.

ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is establishing in regulation
the readjustment counseling currently
provided in VA’s Vet Centers to certain
veterans of the Armed Forces and
members of their families, and
implementing provisions of the
Caregivers and Veterans Omnibus
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Health Services Act of 2010 regarding
readjustment counseling.

DATES: Effective Date: This final rule is
effective October 17, 2013.

FOR FURTHER INFORMATION CONTACT:
Gregory Harms, Readjustment
Counseling Service (10P8), Veterans
Health Administration, Department of
Veterans Affairs, 810 Vermont Avenue
NW., Washington, DC 20420, (202) 461—
6525. (This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: This final
rule articulates in regulation our
authority to establish Vet Centers to
furnish counseling to certain veterans
upon request, as set forth in 38 U.S.C.
1712A. Tt also meets a rulemaking
requirement prescribed by Congress in
section 401 of the Caregivers and
Veterans Omnibus Health Services Act
of 2010, Public Law 111-163 (the 2010
Act), and implements sections 304 and
401 of the 2010 Act, by authorizing Vet
Centers to provide readjustment
counseling to certain veterans described
in section 304, their families, and
certain members of the Armed Forces
set forth in section 401. Finally, this
rulemaking implements section 402 of
the 2010 Act by authorizing Vet Centers
to provide certain referral services.
Although VA has provided readjustment
counseling under 38 U.S.C. 1712A
without a regulation in the past, in the
interests of clarity and completeness,
this final rule covers the provision of
benefits to veterans under section
1712A as well as benefits provided
under the 2010 Act.

In a document published in the
Federal Register on March 13, 2012 (77
FR 14707), VA proposed to amend part
17 of 38 CFR by adding a new § 17.2000,
which would contain the provisions
described above. We provided a 60-day
comment period, which ended on May
14, 2012. We received 15 comments
from members of the general public.

Several commenters agreed with all or
part of the proposed rulemaking and
expressed support for the regulation. We
did not make any changes based on
these comments.

Another commenter supported the
provision of readjustment counseling
but was concerned because ‘““it has been
argued by many veterans that they were
denied these services for many
reasons.” We cannot respond to the
commenter’s concerns about denials of
treatment because the comment did not
recommend any changes to the
proposed rule, nor did it include any
specific circumstances under which a
veteran was denied readjustment
counseling. Moreover, addressing any
such circumstance is beyond the scope
of this rulemaking. Also, we are not

aware of an ongoing problem of Vet
Centers denying readjustment
counseling to eligible veterans. In the
proposed rulemaking, we stated that VA
has implemented the statutory authority
under 38 U.S.C. 1712A to “establish Vet
Centers that must furnish counseling to
certain veterans upon request’” without
regulations. We would expect to
eliminate or significantly reduce the
problem described by the commenter, if
any such problem exists, through this
rulemaking.

The commenter also stated that “the
majority of the population does not
know a lot about” the services provided
at Vet Centers. VA is not aware of this
problem, i.e., that a significant
proportion of the eligible veteran
population does not know about VA’s
Vet Center program. We provide face-to-
face outreach, education, and referral to
veterans and their families. However, if
such a problem exists, this regulation
will facilitate the implementation of the
readjustment counseling program in the
Vet Centers and clearly and publicly
indicate the various services that are
included in the definition of
readjustment counseling. VA hopes that
this rulemaking, in addition to other
outreach programs, will alert veterans to
the readjustment services provided in
the Vet Centers. We did not make any
changes based on this comment.

A commenter stated that VA should
require screening for problems related to
readjustment issues to better assist those
veterans who are in need of treatment
but who may believe they will “not
have trouble readjusting or are too
stubborn to seek such counseling” or
whose “problems manifest themselves
when they are already thrown in the
jungle of everyday life and their lives
become too busy to seek such
counseling.” The commenter also
indicated support for the proposed rule
because it provided readjustment
counseling for the whole family, which
assists the transition into the
community.

The commenter makes a valid point
in that part of successful readjustment
counseling is knowing when a veteran
is in need of assistance. VA has
addressed this issue by providing
outreach programs that are available to
veterans and servicemembers in Vet
Centers and other VA facilities. Some of
the outreach programs include the Vet
Center Combat Call Center (877-WAR~
VETS), which is an around-the-clock
confidential call center where combat
veterans and their families can call to
talk about their military experience or
any other issue they are facing in their
readjustment to civilian life, as well as
the Veterans Crisis Line, which

connects veterans in crisis and their
family and friends with 24-hour online
chat or text messaging. There are mobile
applications, such as the Post-Traumatic
Stress Disorder (PTSD) Coach, that
assist veterans in managing their PTSD.
Outreach is also part of the veteran’s
primary VA care. But no matter how
extensive our outreach and how
convenient our services may be, VA
cannot require a veteran to come to a
Vet Center, nor can we intervene in the
“every day” lives of veterans who do
not seek assistance. Therefore, although
we agree with the commenter’s
sentiments, we did not make any
changes based on this comment.

Another commenter indicated strong
disagreement with the 2010 Act, stating
that all veterans ““deserve counseling
when they return home.” The
commenter further stated that if
veterans are not able to “turn to the VA
for counseling, then I believe they have
no one to turn [to].” We assure this
commenter that neither the 2010 Act
nor this rulemaking restrict veteran
eligibility for readjustment counseling.
On the contrary, this rulemaking
expands the services provided by Vet
Centers and makes the services available
to a broader pool of qualified
individuals. VA may now provide
readjustment counseling to
servicemembers as well as veterans who
served on active duty in Operation
Enduring Freedom (OEF) or Operation
Iraqi Freedom (OIF), and to the families
of these servicemembers and veterans.
We can also provide certain referral
services to those individuals who are
not otherwise eligible for Vet Center
services. By broadening the pool of
qualified candidates who can receive
readjustment counseling, VA is
maintaining its commitment to improve
the mental health of veterans and help
these veterans, their families, and
servicemembers to successfully
integrate back to civilian life. We did
not make any changes based on this
comment.

Commenters questioned the 3-year
time limit set forth in section 304 of the
2010 Act, and appeared to be confused
as to whether VA would enforce that
time limit. In the proposed rulemaking
we stated that section 304 of the 2010
Act authorizes readjustment counseling
for the immediate family of Operation
Enduring Freedom and Operation Iraqi
Freedom veterans for a period of 3 years
after such veterans return from
deployment. 77 FR 14709. However, we
further explained that we have authority
to provide readjustment counseling
under 38 U.S.C. 1712A, 1782, and 1783,
and that authority is actually broader
because it does not have the 3-year
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limitation found in section 304 of the
2010 Act and is not limited to OEF/OIF
veterans. For this reason, we proposed
in §17.2000(a)(5) that VA would
provide readjustment counseling to
family members of the veteran or
servicemember, without setting a time
limit to the provision of such
readjustment counseling. We hope that
this explanation further clarifies this
issue for the commenters, and we did
not make any changes based on this
comment.

Some commenters asked for a clear
definition of “immediate family
member.” One commenter stated that
this rulemaking would restrict “some
family members from accessing
appropriate counseling” because
“[t]here is no statutory or regulatory
definition of ‘immediate family’ for
purposes of readjustment counseling.”
The commenter further stated that in
most states ‘“‘same-sex parents cannot
both create legal relationships with their
children.” According to the commenter,
such lack of legal recognition would
prevent same-sex couples and their
families from obtaining readjustment
counseling. The commenter suggested
that VA define the term “immediate
family” to include “‘all spouses,
domestic partners, children (including
those for whom the veteran stood in
loco parentis), and parents (including
those who stood in loco parentis to the
veteran), regardless of their legally
recognized relationship to the veteran.”
The commenter added that this
definition would apply for
determinations of eligibility for all
counseling services provided by Vet
Centers, to include readjustment
counseling and bereavement counseling
under 38 U.S.C. 1782 and 1783.

We are making several changes to the
final rule based on this comment. First,
the commenter correctly points out that
there is a need to define “immediate
family;” however, in so doing, the
commenter underscores a weakness in
the proposed rule. In the proposed
rulemaking, we explained that our
authority to provide Vet Center services
to veterans’ family members originates
in 38 U.S.C. 1712A, 1782, and 1783, not
in section 304(a)(2) of the 2010 Act. 77
FR 14709. Section 304 of the 2010 Act
reaffirmed VA’s Vet Center practices in
this regard, but it is not the legal
foundation for them.

Section 304 of the 2010 Act used the
term “immediate family;” however, in
light of our interpretation of sections
1712A, 1782, and 1783 as providing the
foundation for this rule, we now believe
that the final rule should use the term
“family member” and not “immediate
family member.” As raised by the

commenter, the word “immediate” does
not accurately describe the broad cohort
of persons to whom Vet Centers extend
readjustment counseling in order to
support a veteran’s readjustment to
civilian life and is not required based on
the expansive authority for Vet Centers.
First, 38 U.S.C. 1712A authorizes VA to
provide counseling to assist veterans in
adjusting to civilian life, which we
interpreted broadly to include family
and marriage counseling that would
support the veteran during the
adjustment period. 77 FR 14709.
Second, 38 U.S.C. 1782 specifically
authorizes VA to provide counseling,
training, and mental health services for
members of a veteran’s “immediate
family,” but also to the legal guardian of
a veteran, a family caregiver, and the
individual in whose household the
veteran intends to live. Third, 38 U.S.C.
1783 authorizes VA to provide
bereavement counseling to a broad
cohort including individuals who were
treated under 38 U.S.C. 1782, immediate
family members, and the veteran’s
parents. Moreover, Congress has not
established clear limitations on the
authority for VA to provide Vet Center
services to family members in any of
these authorities. It is not clear why
Congress used the phrase “immediate
family member” in section 304(a)(2);
however, section 304 is also somewhat
internally inconsistent as it also requires
VA to provide assistance in “the
readjustment of the family” in
subparagraph (C) of subsection (a)(2). In
order to assist in the readjustment of
“the family,” Vet Center services must
in some situations be provided to
individuals who might not be in the
veteran’s “immediate”” family if we were
to interpret that term narrowly.

Striking the word “immediate” from
proposed § 17.2000(a)(5) does not
resolve all of the commenters’ concerns.
There is still a need to define which
members of a veteran’s family can be
serviced by Vet Centers, and whether
such members may include same-sex
partners and/or members of a same-sex
couple’s family. There is little statutory
guidance on this matter. First, we turn
to the 2010 Act itself, which, in title I
(which established VA’s Program of
Comprehensive Assistance for Family
Caregivers (Caregivers Program)),
broadly defined a veteran’s family to
include a parent, spouse, child, step-
family member, extended family
member, and anyone who lives with the
veteran. The purposes of these programs
are also similar. The purpose of the
Caregivers Program is to assist certain
disabled active duty servicemembers
and veterans by supporting family

members who help these disabled
individuals live in the community,
including during the time that such
individuals are transitioning to civilian
life. The purpose of Vet Centers
includes assisting veterans by helping
their families with readjustment issues
common among veterans.

Moreover, section 103 of the 2010 Act
specifically amended 38 U.S.C. 1782,
one of the foundational authorities for
Vet Centers, to require VA to provide
section 1782 counseling to family
caregivers. Therefore, at least to the
extent that Vet Center services are
authorized by 38 U.S.C. 1782, we must
provide them to the same family
members of the veteran who are
included as family members under the
Caregivers Program.

Based on the connections between the
Caregivers Program and the services
provided in Vet Centers, as well as the
various authorities described above that
authorize Vet Centers to provide service
to family members, we believe that it is
appropriate to use a definition of
“family member” for purposes of the
Vet Center program that is similar to the
definition set forth in the statute and
regulations relating to the Caregivers
Program. As noted above, a “family
member” is defined by 38 U.S.C.
1720G(d)(3) as a member of the family
of the veteran, including the veteran’s
parent, spouse, child, step-family
member, and extended family member,
or someone who lives with the veteran
but is not a member of the family of the
veteran. Under 38 CFR 71.25(b), we
similarly established in regulation that
these are the family members who may
participate as Primary or Secondary
Family Caregivers. Therefore, we
include these same individuals as
family members for purposes of Vet
Center benefits in paragraph (a)(5) of
§17.2000.

Adopting this definition will resolve
the commenters’ concerns. Although we
do not adopt the commenters’ specific
wording, our definition would
encompass domestic partners, spouses,
children, and parents. It would also
include individuals whose relationship
to the veteran is “in loco parentis,”
which the commenter defines as
persons who have day-to-day care
duties over the veteran or over whom
the veteran has day-to-day care duties,
so long as these individuals live with
the veteran. It would also include
transgendered individuals, again, so
long as they meet one of the criteria of
the regulation, which includes
individuals who live with the veteran.
It is important to remember that, as
discussed extensively in the proposed
rule, the purpose of Vet Center



57070 Federal Register/Vol. 78,

No. 180/ Tuesday, September 17, 2013/Rules and Regulations

counseling is to assist the veteran or
servicemember in readjusting to civilian
life. The broad definition suggested by
the commenter and adopted in this final
rule serves that broad purpose.

The above analysis and justification
for the use of the Caregivers Program’s
definition of family member clearly
applies to those whose eligibility is
predicated on a veteran’s (or veteran’s
family member’s) eligibility for services
under 38 U.S.C. 1712A, 1782, and 1783.
However, these authorities do not
authorize VA to provide readjustment
counseling to servicemembers. Our
authority to provide readjustment
counseling to servicemembers comes
from section 401 of the 2010 Act.
Nevertheless, in the proposed rule, we
stated that we did not believe Congress
intended to authorize Vet Centers to
provide lesser readjustment counseling
services to servicemembers than those
that we provide to veterans. Moreover,
section 401 specifically authorizes the
provision of services under 38 U.S.C.
1712A, which, again, we believe
authorizes the provision of readjustment
counseling to family members when to
do so would benefit the veteran.
Therefore, we believe that the same
definition of family members should
apply whether we are providing
readjustment services to veterans or
servicemembers.

A commenter stated that the proposed
rule did not include veterans who had
non-combat injuries or illnesses. The
commenter stated that non-combat
veterans should “qualify because an
injury or illness that is service-
connected, regardless if it occurred in a
combat or non-combat situation, will
still have a devastating impact to the
service member and veteran along with
their family members.” The commenter
recommended that eligibility for
readjustment counseling should be
linked to the veteran’s service-
connected condition, regardless of
whether such condition was incurred in
combat.

Under 38 U.S.C. 1712A(a)(1)(B)
readjustment counseling may be
provided by VA to servicemembers or
veterans who served on active duty in
a theater of combat operations during a
period of war or to servicemembers or
veterans who served on active duty in
an area where hostilities occurred or in
combat against a hostile force during a
period of hostilities. Although VA is
able to provide mental health care to
non-combat servicemembers and
veterans as part of the medical benefits
package, section 1712A does not
support providing readjustment
counseling to non-combat
servicemembers or veterans. VA cannot

amend this statutory authority through
regulation. We did not make any
changes based on this comment.

The commenter was also concerned
that the term “Armed Forces” does not
include the Commissioned Corps of the
Public Health Service (PHS) or the
National Oceanic and Atmospheric
Administration (NOAA). The
commenter recommended the use of the
term “Uniformed Services” instead of
“Armed Forces.” Section 17.2000(a)(4)
states that VA will provide readjustment
counseling to any member of the Armed
Forces, including a member of the
National Guard or reserve, who served
on active duty in the Armed Forces in
Operation Enduring Freedom or
Operation Iraqi Freedom. Although the
term “Armed Forces” is not defined in
the regulation, under 38 U.S.C. 101(10),
the term “Armed Forces” means ‘‘the
United States Army, Navy, Marine
Corps, Air Force, and Coast Guard,
including the reserve components
thereof.”” In establishing our authority to
provide Vet Center services to active
duty servicemembers, we believe that
Congress clearly meant that we limit
eligibility to members of the Armed
Forces who served on active duty.
Members of the Armed Forces do not
include individuals in PHS or NOAA,
even if those individuals served on
active duty. Our interpretation is
supported by the fact that Congress
specifically included members of the
National Guard under section 401(a) of
the 2010 Act but did not extend
eligibility to PHS or NOAA. We note
that we are constrained from making a
broader interpretation in this case
because, unlike the definition of “family
member”’ discussed above, the
eligibility for active duty
servicemembers is clearly established by
section 401 of the 2010 Act and is not
part of the foundational authority for
Vet Centers set forth in 38 U.S.C. 1712A,
1782, and 1783. We believe that
extending our authority in such a
manner would contravene the statute
and, therefore, we did not make the
change requested by the commenter.

The commenter further indicated that
the rulemaking should define the types
of readjustment counseling services that
the family members of the
servicemember and veteran are eligible
to receive. The commenter questioned
whether the family members qualify for
the readjustment counseling benefits as
defined in proposed paragraph (d) or if
the family members are only eligible to
receive certain benefits.

The commenter presents a valid
point. Readjustment counseling services
provided to servicemembers and
veterans are not the same as the

readjustment counseling services
provided to the family members of
servicemembers and veterans. Under 38
U.S.C. 1712A, we provide Vet Center
services only if to do so would assist the
veteran in adjusting to civilian life.
Under 38 U.S.C. 1782, we are
authorized to provide certain
consultations, marriage, and family
counseling to family members of
veterans ‘‘as necessary in connection
with” VA’s treatment of the veteran, and
some of these types of counseling are
provided through our Vet Centers.
Under section 304 of the 2010 Act, we
are authorized to provide education,
support, counseling, and mental health
services to family members of
servicemembers and veterans of
Operation Enduring Freedom and
Operation Iraqi Freedom to assist in the
readjustment of the servicemember or
veteran, the recovery of the individual
from an injury or illness, or the
readjustment of the family following the
return of the individual to family life. In
short, all services provided through Vet
Centers to family members are premised
on whether the provision of the services
will aid in the readjustment of the
servicemember or veteran. In response
to the comment, we have clarified
§ 17.2000(d) to specify this limitation.
We do not believe that it is necessary
to further specify when the services
included in the definition of
readjustment counseling can be
provided to family members because
any of the listed services could be
provided under appropriate
circumstances. For example, it might be
necessary to involve family members
when providing individual counseling,
group counseling, and marital and
family counseling for military-related
readjustment issues. An assessment of
whether the family member needs
substance abuse treatment might be
appropriate as well, particularly for
those veterans who themselves need to
live in a “drug free”” environment. When
employment issues present a challenge
to the veteran’s readjustment, a family-
based approach might be necessary.
Readjustment of a veteran who
experienced military sexual trauma
may, in some cases, involve support or
counseling for a family member. Even a
psychosocial assessment is defined as a
“holistic” assessment under
§17.2000(d) and therefore, in some
cases, might involve a family member.
We note that Vet Center services are
provided by mental health professionals
(e.g., social workers, counselors,
psychologists) and are not provided by
a medical professional. Therefore, to the
extent that family members require
medical intervention, it would not be
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provided at a Vet Center—just as
medical intervention would not be
provided for a veteran at a Vet Center.
For the scope of medical benefits
provided to family members under 38
U.S.C. 1782, please see 38 CFR 71.50.

The commenter also stated that the
rule does not specify the circumstances
under which a family member would
qualify for individual counseling. The
commenter queried whether the
eligibility was tied to the veteran’s
health or if the family member was
“eligible for individual counseling as
long as the veteran/service member
meets one of the four eligibility
criteria.” The commenter recommended
that VA clearly define eligibility for
individual counseling by family
members, and how such family
members can request readjustment
counseling.

If the veteran or servicemember meets
one of the criteria listed in paragraphs
(a)(1) through (a)(4) of § 17.2000, the
family member qualifies for
readjustment counseling. This is stated
in paragraph (a)(5). The introductory
sentence to paragraph (a) states that VA
will provide readjustment counseling
“upon request” of any of the individuals
listed in paragraphs (a)(1) through (a)(5).
Therefore, a family member of the
servicemember or veteran may request
readjustment counseling simply by
calling the Vet Center and requesting an
appointment. A formal application is
not needed. We do not believe that
further clarification is needed and did
not make any changes based on this
comment.

A commenter stated that the proposed
rule intended to include Operation New
Dawn (OND), however, OND was not
listed under the section governing
eligibility for readjustment counseling.
In the Supplementary Information
section of the proposed rulemaking we
stated that “after consultation with the
Department of Defense, VA considers
Operation New Dawn to be part of the
same contingency operation that was
formerly called Operation Iraqi
Freedom. Therefore, VA will consider
participants in Operation New Dawn to
be eligible for benefits under the legal
authorities pertaining to Operation Iraqi
Freedom.” As noted by the commenter,
we did not list Operation New Dawn in
proposed § 17.2000(a)(4). To avoid any
confusion that may arise in the future,
we have added Operation New Dawn to
paragraph (a)(4) as a qualifying theatre
of combat operations for
servicemembers and veterans to be
eligible to receive readjustment
counseling.

We received six comments expressing
concern that the Vet Centers would no

longer offer bereavement counseling to
the veteran’s families because the
definition of readjustment counseling in
proposed § 17.2000(d) had not
referenced bereavement counseling. We
agree with these six commenters
regarding the value of bereavement
counseling and wish to clarify that
bereavement counseling continues to be
one of the services provided by the Vet
Centers. We note that the
Supplementary Information section of
the proposed rule discussed the
availability of bereavement counseling
and cited the authority for it (38 U.S.C.
1783), but we inadvertently failed to list
it as part of the readjustment counseling
services provided under the rule. We
have amended paragraph (d)
accordingly, and have amended the
listed statutory authority to also include
section 1783. Also, in keeping with the
discussions above, we have added 38
U.S.C. 1782 to the statutory authority, as
well as sections 304 and 402 of the 2010
Act.

A commenter requested that VA
expedite the implementation of sections
401 and 402 of the 2010 Act because it
has been two years since the authorizing
statute was passed. VA’s section 402
authority to provide referrals is
established in statute and is already
being implemented by our Vet Centers.
However, our authority to provide
readjustment counseling to members of
the Armed Forces is predicated
explicitly on the promulgation of
regulations under subsection (c) of
section 401 of the 2010 Act. VA may not
implement this final rulemaking until
after it is published in the Federal
Register. This rulemaking will be
effective 30 days after its publication.
We did not make any changes based on
this comment.

This commenter also requested that
VA provide a strong outreach effort to
servicemembers and veterans in order to
make them aware of the benefits of
readjustment counseling. The
commenter urged that outreach efforts
to servicemembers should emphasize
that treatment in the Vet Centers is
“confidential and un-reportable to their
military line commanders or armories,
or even to VA medical and mental
health authorities (unless severe
psychiatric emergencies were apparent
to Vet Center personnel, in which case
they should be referred for immediate
medical and psychiatric assistance,
either within [Department of Defense
(D[o]D)] or VA facilities).”

A commenter was concerned with the
confidentiality of Vet Center records.
Specifically, proposed paragraph (b)(4)
had permitted VA to independently
coordinate with DoD in order to verify

a servicemember’s or veteran’s service
in a theatre of combat operations or in
an area during a period of hostilities in
that area. The commenter stated that *“if
VA were to attempt to verify that
individual through D[o]D systems, a line
commander and/or D[o]D medical
authorities could obtain that
individualized information related to
the query. Given the well-recognized
mental health stigma associated with
the military, we believe this planned
approach by VA would be unwise and
might well serve as a dampener on these
individuals’ interest in participating in
readjustment counseling through VA.”
The commenter did not believe it was
Congress’ intent that DoD officials learn
the identity of individuals who may
seek readjustment counseling.

We agree with the commenter, which
is why in paragraph (e), we state that
records of the benefits furnished by the
Vet Centers will be maintained with
confidentiality and independent of
other VA or DoD medical records. VA
will not disclose the readjustment
counseling records without the
servicemember’s or veteran’s voluntary
signed authorization. However, the
commenter was correct in that we did
not recognize the potential inadvertent
disclosure of a veteran or
servicemember’s identity through the
independent verification authorized by
proposed paragraph (b)(4). Therefore,
we have removed that paragraph from
the final rule.

In the Supplementary Information
section of the proposed rulemaking we
explained that proposed paragraph
(b)(4) was intended to authorize VA to
support a veteran in obtaining the proof
required to establish eligibility. Rather
than do so through explicit independent
coordination with DoD, we amended
paragraph (b) to include a provision that
would allow for VA assistance in
obtaining proof of eligibility at the
individual’s request. This will allow
persons who believe that their
anonymity may be jeopardized by
involving VA in obtaining a copy of
their Report of Separation or DD Form
214 to attempt to establish their
eligibility through other means.

A commenter urged VA to maintain
adequate staffing in the Vet Centers and
that Congress approve funding for the
Vet Centers through appropriations. The
commenter also urged VA to negotiate
with DoD “a cost-sharing agreement, as
envisioned in Public Law 97-174, to
cover the VA’s costs of service members’
care based on date verifying the number
of service members who access such
counseling under this new authority, or
that Congress authorize VA additional
appropriations specifically for this care
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of the active force, as well as the cost
of the additional staff needed to provide
the new services.”

VA agrees with the commenter in that
we anticipate an increase in the number
of servicemembers, veterans, and family
members requesting readjustment
counseling. To accommodate this
increase, VA anticipates hiring 62 new
full time equivalent employees over the
next 3 years. VA has allotted this
increase in expenditure in the Vet
Center’s budget. Although this
rulemaking is in conjunction with DoD,
the allocation of funds does not fall
within DoD’s budget, as recommended
by the commenter. VA has the sole
responsibility for the funding of the Vet
Centers. None of these matters relate to
the text of the regulation, and we did
not make any changes based on this
comment.

In the proposed rule, under paragraph
(b)(1), we had stated that the title of DD
Form 214 was Certificate of Release or
Discharge from Active Service. We are
amending paragraph (b)(1) to correct the
title of DD Form 214 to Certificate of
Release or Discharge from Active Duty.

Although not directly related to any of
the commenter’s concerns, we are
clarifying the language of proposed
paragraph (c). The intent of proposed
paragraph (c) was to provide referral
services to individuals who were on
active duty in theaters of combat, in
areas of hostilities, or as otherwise
stated in proposed paragraph (a), but
whose discharge from service was under
dishonorable conditions, and to their
family members. Such referral services
include obtaining mental health care
and services outside of VA. We believe
that the intent of this paragraph was not
clearly stated as proposed and we have
revised the introductory paragraph to
now state: “Upon request, VA will
provide an individual who does not
meet the eligibility requirements of
paragraph (a) of this section, solely
because the individual was discharged
under dishonorable conditions from
active military, naval, or air service, the
following.” We have also revised the
wording of proposed paragraph (c)(2) for
clarity.

Based on the rationale set forth in the
Supplementary Information to the
proposed rule and in this final rule, VA
is adopting the proposed rule as a final
rule with the changes mentioned above.

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this final
rulemaking, represents VA’s
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or

governing statutes, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this
rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(at 44 U.S.C. 3507(d)) requires that VA
consider the impact of paperwork and
other information collection burdens
imposed on the public. Under 5 CFR
1320.8(b)(2)(vi), an agency may not
collect or sponsor the collection of
information, nor may it impose an
information collection requirement
unless it displays a currently valid
Office of Management and Budget
(OMB) control number.

This final rule will impose the
following new information collection
requirements. Section 17.2000(b) allows
a veteran to submit a copy of a DD Form
214 or other appropriate documentation
as evidence that the veteran served in a
theater of combat operations or in an
area during a period of hostilities in that
area that would serve as the basis for
establishing his or her eligibility to
receive readjustment counseling. For
example, receipt of one of the listed
medals will be accepted as evidence to
establish eligibility for readjustment
counseling. As required by the
Paperwork Reduction Act of 1995, VA
submitted the information collection
requirement to OMB for its review.
OMB approved this new information
collection requirement associated with
the final rule and assigned OMB control
number 2900-0787.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This final rule
will directly affect only individuals and
will not directly affect small entities.
Therefore, pursuant to 5 U.S.C. 605(b),
this rulemaking is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;

distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” which requires
review by OMB unless OMB waives
such review, as “‘any regulatory action
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
has been examined, and it has been
determined to be a significant regulatory
action under Executive Order 12866
because it may raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance
Numbers

The Catalog of Federal Domestic
Assistance program numbers and titles
for this final rule are as follows: 64.005,
Grants to States for Construction of State
Home Facilities; 64.007, Blind
Rehabilitation Centers; 64.008, Veterans
Domiciliary Care; 64.009, Veterans
Medical Care Benefits; 64.010, Veterans
Nursing Home Care; 64.014, Veterans
State Domiciliary Care; 64.015, Veterans
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State Nursing Home Care; 64.018,
Sharing Specialized Medical Resources;
64.019, Veterans Rehabilitation Alcohol
and Drug Dependence; 64.022, Veterans
Home Based Primary Care; and 64.024,
VA Homeless Providers Grant and Per
Diem Program.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs—health,
Government programs—rveterans, Health
care, Health facilities, Health
professions, Health records, Homeless,
Medical and dental schools, Medical
devices, Medical research, Mental
health programs, Nursing homes,
Veterans.

Approved: January 8, 2013.
John R. Gingrich,
Chief of Staff, Department of Veterans Affairs.

Approved: June 5, 2013.

Jessica L. Wright,

Acting Under Secretary of Defense for
Personnel & Readiness, Department of
Defense.

For the reasons set forth in the
preamble, the Department of Veterans
Affairs amends 38 CFR part 17 as
follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.

m 2. Add an undesignated center
heading and § 17.2000 to read as
follows:

Vet Centers

§17.2000 Vet Center services.

(a) Eligibility for readjustment
counseling. Upon request, VA will
provide readjustment counseling to the
following individuals:

(1) A veteran who served on active
duty in a theater of combat operations
during a period of war.

(2) A veteran who served on active
duty in an area in which hostilities
occurred, or in combat against a hostile
force during a period of hostilities.

(3) A veteran who served on active
duty during the Vietnam era who sought
or was provided counseling under 38
U.S.C. 1712A before January 1, 2004.

(4) Any member of the Armed Forces,
including a member of the National
Guard or reserve, who served on active
duty in the Armed Forces in Operation
Enduring Freedom, Operation Iraqi
Freedom or Operation New Dawn.

(5) A family member of a veteran or
servicemember who is eligible for
readjustment counseling under
paragraphs (a)(1) through (a)(4) of this
section. For purposes of this section,
family member includes, but is not
limited to, the spouse, parent, child,
step-family member, extended family
member, and any individual who lives
with the veteran or servicemember but
is not a member of the family of the
veteran or servicemember.

(b) Proof of eligibility. With the
veteran’s or servicemember’s consent,
VA will assist in obtaining proof of
eligibility. For the purposes of this
section, proof of service in a theater of
combat operations or in an area during
a period of hostilities in that area will
be established by:

(1) A DD Form 214 (Certificate of
Release or Discharge from Active Duty)
containing notations of service in a
designated theater of combat operations;
or

(2) Receipt of one of the following
medals: The Armed Forces
Expeditionary Medal, Service Specific
Expeditionary Medal (e.g., Navy
Expeditionary Medal), Combat Era
Specific Expeditionary Medal (e.g., the
Global War on Terrorism Expeditionary
Medal), Campaign Specific Medal (e.g.,
Vietnam Service Medal or Iraq
Campaign Medal), or other combat
theater awards established by public
law or executive order; or

(3) Proof of receipt of Hostile Fire or
Imminent Danger Pay (commonly
referred to as ‘“‘combat pay’’) or combat
tax exemption after November 11, 1998.

(c) Referral and advice. Upon request,
VA will provide an individual who does
not meet the eligibility requirements of
paragraph (a) of this section, solely
because the individual was discharged
under dishonorable conditions from
active military, naval, or air service, the
following:

(1) Referral services to assist such
individual, to the maximum extent
practicable, in obtaining mental health
care and services from sources outside
VA; and

(2) If pertinent, advice to such
individual concerning such individual’s
rights to apply to:

(i) The appropriate military, naval or
air service for review of such
individual’s discharge or release from
such service; and

(ii) VA for a VA benefits eligibility
determination under 38 CFR 3.12.

(d) Readjustment counseling defined.
For the purposes of this section,
readjustment counseling includes, but is
not limited to: psychosocial assessment,
individual counseling, group
counseling, marital and family

counseling for military-related
readjustment issues, substance abuse
assessments, medical referrals, referral
for additional VA benefits, employment
assessment and referral, military sexual
trauma counseling and referral,
bereavement counseling, and outreach.
A “psychosocial assessment” under this
paragraph means the holistic assessing
of an individual’s psychological, social,
and functional capacities as it relates to
their readjustment from combat theaters.
Readjustment counseling is provided to
individuals listed in paragraphs (a)(1)
through (a)(4) of this section, and to
family members under paragraph (a)(5)
of this section, when it would aid in the
readjustment of a veteran or
servicemember.

(e) Confidentiality. Benefits under this
section are furnished solely by VA Vet
Centers, which maintain confidential
records independent from any other VA
or Department of Defense medical
records and which will not disclose
such records without either the veteran
or servicemember’s voluntary, signed
authorization, or a specific exception
permitting their release. For more
information, see 5 U.S.C. 552a, 38
U.S.C. 5701 and 7332, 45 CFR parts 160
and 164, and VA’s System of Records
64VA15, “Readjustment Counseling
Service Vet Center Program.”

(Authority: 38 U.S.C. 501, 1712A, 1782, and
1783; Pub. L. 111-163, sec. 304, 401, and
402)

(The Office of Management and Budget has
approved the information collection
requirement in this section under control
number 2900-0787.)

[FR Doc. 2013—-22607 Filed 9-16-13; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R10-OAR-2013-0174: FRL-9900-03-
Region10]

Approval and Promulgation of
Implementation Plans; Washington:
Puget Sound Clean Air Agency
Regulatory Updates

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is taking final action
to approve revisions to Washington’s
State Implementation Plan (SIP)
submitted by the Washington State
Department of Ecology on February 4,
2005 and August 2, 2006. The
submissions contain revisions to the
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Puget Sound Clean Air Agency (PSCAA)
regulations approved by the PSCAA
Board in 2003, 2004, and 2005. These
revisions relate primarily to control
measures for limiting volatile organic
compounds (VOC) emissions. On July
16, 2013, the EPA proposed to approve
these revisions into Washington’s SIP.
The EPA is taking final action to
approve these revisions because they
satisfy the requirements of the Clean Air
Act (CAA).

DATES: This final rule is effective on
October 17, 2013.

ADDRESSES: The EPA has established a
docket for this action under Docket
Identification No. EPA-R10-OAR-
2013-0174. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information
may not be publicly available, i.e.,
Confidential Business Information or
other information the disclosure of
which is restricted by statute. Certain
other material, such as copyrighted
material, is not placed on the Internet
and will be publicly available only in
hard copy form. Publicly available
docket materials are available either
electronically through http://
www.regulations.gov or in hard copy at
EPA Region 10, Office of Air, Waste,
and Toxics, AWT—-107, 1200 Sixth
Avenue, Seattle, Washington 98101. The
EPA requests that you contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT: Jeff
Hunt at (206) 553—0256,
hunt.jeff@epa.gov, or the above EPA,
Region 10 address.

SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “us,” or “our’’ are used, it is
intended to refer to the EPA.

Table of Contents

1. Background
II. Final Action
III. Statutory and Executive Order Reviews

I. Background

On February 4, 2005 and August 2,
2006, the Director of the Washington
State Department of Ecology (Ecology)
submitted revisions to the Washington
SIP to incorporate regulatory changes
approved by the PSCAA Board in 2003,
2004, and 2005. These regulatory
changes update control measures to
limit VOC emissions from motor vehicle
and mobile equipment coating
operations. PSCAA also removed

outdated regulations related to coatings
and ink manufacturing to rely on the
more stringent federal standards
contained in 40 CFR part 63 (Subpart
HHHHH—National Emission Standards
for Hazardous Air Pollutants:
Miscellaneous Coating Manufacturing).
Lastly, PSCAA modified Regulation I,
Section 12.03 “Continuous Emission
Monitoring System” in response to the
EPA’s concerns about enforcement
authority. An explanation of the Clean
Air Act requirements and implementing
regulations that are met by this SIP, a
detailed explanation of the revision, and
the EPA’s reasons for approving it were
provided in the notice of proposed
rulemaking published on July 16, 2013,
and will not be restated here. See 78 FR
42480. The public comment period for
this proposed rule ended on August 15,
2013. The EPA did not receive any
comments on the proposal.

The February 4, 2005 and August 2,
2006 submittals also contained revisions
to PSCAA Regulation I, Article 13
“Solid Fuel Burning Device Standards”’;
Regulation I, Section 3.11 “Civil
Penalties”’; Regulation I, Section 3.25
“Federal Regulation Reference Date”’;
and Regulation II, Section 2.07
“Gasoline Dispensing Facilities” that
PSCAA subsequently revised after the
2006 submission. In the EPA’s July 16,
2013 proposal we explained that we
would take no action on those outdated
provisions.

II. Final Action

The EPA is approving and
incorporating by reference into the SIP
revisions to the PSCAA regulations
found in Regulation I, Section 12.03
“Continuous Emission Monitoring
Systems” adopted September 23, 2004;
Regulation II, Section 1.05 ““Special
Definitions” adopted July 24, 2003; and
Regulation II, Section 3.04 ‘“Motor
Vehicle and Mobile Equipment Coating
Operations’” adopted July 24, 2003,
because they are consistent with CAA
requirements. The EPA is removing
from the Washington SIP Regulation II,
Section 3.11 “Coatings and Ink
Manufacturing” because these emission
sources are covered by more stringent
federal standards.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action

merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501, et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601, et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because it will not
impose substantial direct costs on tribal
governments or preempt tribal law. The
SIP is not approved to apply in Indian
country located in the State, except for
non-trust land within the exterior
boundaries of the Puyallup Indian
Reservation, also known as the 1873
Survey Area. Under the Puyallup Tribe
of Indians Settlement Act of 1989, 25
U.S.C. 1773, Congress explicitly
provided state and local agencies in
Washington authority over activities on
non-trust lands within the 1873 Survey
Area and the EPA is therefore approving
this SIP on such lands. Consistent with
EPA policy, the EPA nonetheless
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provided a consultation opportunity to
the Puyallup Tribe in a letter dated June
6, 2013. The EPA did not receive a
request for consultation.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 18,
2013. Filing a petition for
reconsideration by the Administrator of

this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: September 3, 2013.
Dennis J. McLerran,
Regional Administrator, Region 10.

40 CFR part 52 is amended as follows:
PART 52—APPROVAL AND

PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart WW—Washington

m 2. Section 52.2470 is amended in
paragraph (c) Table 4—PUGET SOUND
CLEAN AIR AGENCY REGULATIONS:
W a. By revising entry 12.03 under the
heading “Regulation I—Article 12:
Standards of Performance for
Continuous Emission Monitoring
Systems.”
m b. By revising entry 1.05 under the
heading “Regulation II—Article 1:
Purpose, Policy, Short Title, and
Definitions.”
m c. By revising entry 3.04 under the
heading “Regulation II—Article 3:
Miscellaneous Volatile Organic
Compound Emission Standards.”
m d. By removing entry 3.11 “Coatings
and Ink Manufacturing” under the
heading

“Regulation II—Article 3:
Miscellaneous Volatile Organic
Compound Emission Standards.”

§52. 2470 Identification of plan.

* * * * *
(C) * *x %
* * * * *

TABLE 4—PUGET SOUND CLEAN AIR AGENCY REGULATIONS

State citation

Title/Subject

State adopted
date

EPA Approval date Explanations

* *

* * *

* *

Regulation I—Article 12: Standards of Performance for Continuous Emission Monitoring Systems

12.03 ., Continuous Emission Monitoring Sys- 9/23/04  9/MT/3 oo
tems. [Insert page number where the docu-
ment begins].
Regulation ll—Article 1: Purpose, Policy, Short Title, and Definitions
1.05 o Special Definitions ........c.cccevcveeieennenne 7124/03  9T7/13 oo
[Insert page number where the docu-
ment begins].
Regulation Il—Article 3: Miscellaneous Volatile Organic Compound Emission Standards
B.04 Motor Vehicle and Mobile Equipment 7124/03  MT7/13 oo
Coating Operations. [Insert page number where the docu-
ment begins].
* * * * *

[FR Doc. 2013-22478 Filed 9-16—13; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES-2012-0031;
4500030113]

RIN 1018—-AX73

Endangered and Threatened Wildlife
and Plants; Endangered Status for the
Neosho Mucket and Threatened Status
for the Rabbitsfoot

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
the Neosho mucket, a freshwater
mussel, as endangered, and the
rabbitsfoot, a freshwater mussel, as
threatened, under the Endangered
Species Act. The Neosho mucket occurs
in Arkansas, Kansas, Missouri, and
Oklahoma. The rabbitsfoot occurs in
Alabama, Arkansas, Georgia, Illinois,
Indiana, Kansas, Kentucky, Louisiana,
Mississippi, Missouri, Ohio, Oklahoma,
Pennsylvania, Tennessee, and West
Virginia. This final rule implements the
protections provided by the Act for
these species. We will issue a final
determination on the designation of
critical habitat for these species in the
near future.

DATES: This rule becomes effective
October 17, 2013.

ADDRESSES: This final rule is available
on the Internet at http://
www.regulations.gov and at the
Arkansas Ecological Services Office.
Comments and materials received, as
well as supporting documentation used
in the preparation of this rule, are
available for public inspection at http://
www.regulations.gov. All of the
comments, materials, and
documentation that we considered in
this rulemaking are available by
appointment, during normal business
hours at: U.S. Fish and Wildlife Service,
Arkansas Ecological Service Office, 110
South Amity Road, Suite 300, Conway,
AR 72032, telephone 501-513-4470 or
facsimile 501-513—-4480.

FOR FURTHER INFORMATION CONTACT:
James F. Boggs, Field Supervisor,
Arkansas Ecological Services Office, 110
South Amity Road, Suite 300, Conway,
AR 72032, by telephone 501-513-4470
or by facsimile 501-513—-4480. Persons
who use a telecommunications device
for the deaf (TDD), may call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
the Endangered Species Act (Act), a
species may warrant protection through
listing if it is endangered or threatened
throughout all or a significant portion of
its range. Listing a species as an
endangered or threatened species can
only be completed by issuing a rule. We
will issue a final determination on the
designation of critical habitat for the
Neosho mucket and rabbitsfoot under
the Act in the near future.

The basis for our action. Under the
Act, we can determine that a species is
an endangered or threatened species
based on any of five factors: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence. We
have determined that both species are
threatened by destruction, modification,
or curtailment of habitat or range (Factor
A), inadequate existing regulatory
mechanisms (Factor D), and other
manmade factors (Factor E).

Peer review and public comment. We
sought comments from three
independent specialists to ensure that
our designation is based on
scientifically sound data, assumptions,
and analyses. We invited these peer
reviewers to comment on our listing
proposal. The peer reviewers generally
concurred with our methods and
conclusions and provided additional
information, clarifications, and
suggestions to improve the final listing
rule. We also considered all comments
and information received during the
comment periods.

Previous Federal Actions

Please refer to the proposed listing
rule for the Neosho mucket (Lampsilis
rafinesqueana) and rabbitsfoot
(Quadrula cylindrica cylindrica)
(October 16, 2012; 77 FR 63440) for a
detailed description of previous Federal
actions concerning these species.

Summary of Comments and
Recommendations

We requested written comments from
the public on the proposed listing rule
for the Neosho mucket and rabbitsfoot
during two comment periods. The first
comment period, starting with the
publication of the proposed rule (77 FR
63440), opened on October 16, 2012,
and closed on December 17, 2012. The
second comment period, starting with

the publication of the notice of
availability for the draft economic
analysis and draft environmental
assessment (78 FR 27171) opened on
May 9, 2013, and closed on June 10,
2013. We held public information
meetings in Joplin, Missouri, on May 21,
2013, and Greenville, Missouri, on May
23, 2013. We did not receive any
requests for a public hearing during
either comment period. We also
contacted appropriate Federal, State,
and local agencies, scientific
organizations, and other interested
parties and invited them to comment on
the proposed rule. In addition, we
published a total of 27 legal public
notices in the States affected by the
listing of both species. All substantive
information provided during the
comment periods has either been
incorporated directly into this final
determination or is addressed below.

Peer Reviewer Comments

In accordance with our peer review
policy published on July 1, 1994 (59 FR
34270), we solicited expert opinion
from three knowledgeable individuals
with scientific expertise on freshwater
mussel conservation and biology, with
familiarity of Neosho mucket and
rabbitsfoot, the geographic region and
river basins in which they occur, and
conservation biology principles
associated with the species. We received
responses from all of the peer reviewers
we contacted.

We reviewed all comments received
from the peer reviewers for substantive
issues and new information regarding
the listing of Neosho mucket and
rabbitsfoot. The peer reviewers
generally concurred with our methods
and conclusions and provided
additional information, clarifications,
and suggestions to improve the final
listing rule. Peer reviewer comments on
the listing of the mussels are addressed
in the following summary and
incorporated into this final rule as
appropriate.

(1) Comment: One peer reviewer
suggested that we discuss the lure used
by rabbitsfoot to attract its fish hosts and
redefine the marsupium as a “‘brooding
pouch” rather than a “pouch”.

Our Response: We incorporated
language to address this topic under the
Background section of this final
determination.

(2) Comment: One peer reviewer
questioned whether the Act and its
implementing regulations set forth a
series of general prohibitions and
exceptions that apply to threatened
wildlife the same as endangered
wildlife.
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Our Response: The prohibitions of
section 9(a)(1) of the Act, incorporated
into our regulations at 50 CFR 17.21,
make it illegal for any person subject to
the jurisdiction of the United States to
take (includes harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture,
or collect, or to attempt any of these),
import, export, ship in interstate
commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
species listed as endangered. Our
regulations at 50 CFR 17.31 contain the
same prohibitions for species listed as
threatened, unless exceptions are made
in a rule issued under section 4(d) of the
Act.

(3) Comment: One peer reviewer
suggested Neosho mucket and
rabbitsfoot are thermally sensitive
because closely related mussel species,
such as pimpleback (Quadrula
pustulosa), pistolgrip (Quadrula
verrucosa), plain pocketbook (Lampsilis
cardium), and yellow sandshell
(Lampsilis teres), are known to be
thermally sensitive, although no
physiological thermal tolerance data is
available for Neosho mucket and
rabbitsfoot.

Our Response: We agree that the best
available scientific information
indicates that Neosho mucket and
rabbitsfoot may be thermally sensitive
and added language to address the topic
under Factor E. Other Natural or
Manmade Factors Affecting Its
Continued Existence—Temperature
section of this final determination.

(4) Comment: One peer reviewer
suggested there is substantial evidence
the interaction of climate warming and
water management is negatively
affecting mussels in the south-central
United States.

Our Response: We agree that a
combination of climate patterns and
local water management practices (e.g.,
reduced reservoir releases) led to shifts
in the species richness and overall
abundance of mussel assemblages
dominated by thermally sensitive to
thermally tolerant species in southeast
Oklahoma. We incorporated language to
address this topic under Factor E. Other
Natural or Manmade Factors Affecting
Its Continued Existence—Temperature
section of this final determination.

(5) Comment: One peer reviewer
suggested poultry production is a
potential threat to Neosho mucket and
rabbitsfoot in the Little River basin.

Our Response: We agree and
incorporated language to address the
topic under Factor A. The Present or
Threatened Destruction, Modification,
or Curtailment of its Habitat or Range—

Chemical Contaminants section of this
final determination.

(6) Comment: One peer reviewer
recommended we include rabbitsfoot
density information for the Little River
from Galbraith and Vaughn (2011). This
reviewer also recommended we include
information from Galbraith (2009) on
the effects of water temperature to
rabbitsfoot.

Our Response: We agree and
incorporated language to address the
topic in the Taxonomy, Life History, and
Distribution section for Rabbitsfoot and
under Factor E. Other Natural or
Manmade Factors Affecting Its
Continued Existence—Temperature
section of this final determination.

(7) Comment: One peer reviewer
recommended we include detailed
anatomy of the rabbitsfoot information
provided by Williams et al. (2008). This
peer reviewer also noted several
scientific citations omitted from the
proposed rule that pertain to historical
and modern rabbitsfoot records in the
Tennessee River, lower Duck River,
Ohio River, and Monongahela River.

Our Response: While not directly
cited in the proposed rule, Butler (2005)
cited several of the citations provided
by the peer reviewer, and, accordingly,
they are incorporated in the Service’s
analysis and administrative record. Our
assessment of the rabbitsfoot population
indicates extirpation in the
Monongahela River occurred circa 1890
and is consistent with Ortmann (1919).
We incorporated the other citations
provided by the peer reviewer (related
to soft anatomy and rabbitsfoot
distribution) to address the topic in the
Summary of Biological Status and
Threats section for rabbitsfoot into this
final determination.

(8) Comment: One peer reviewer
noted the rainbow darter (Etheostoma
caeruleum) is a host fish for rabbitsfoot.

Our Response: We agree and
incorporated language to address the
topic in the Summary of Biological
Status and Threats section for
rabbitsfoot of this final determination.

(9) Comment: One peer reviewer
suggested it would be prudent to add
the work by Vaughn and Taylor (1999)
on dams and their downstream effects to
freshwater mussels.

Our Response: We agree and
incorporated language to address the
topic under Factor A. The Present or
Threatened Destruction, Modification,
or Curtailment of its Habitat or Range—
Impoundments section of this final
determination.

Federal Agency Comments

(10) Comment: The U.S. Army Corps
of Engineers Pittsburgh District (COEPD)

indicated listing of rabbitsfoot may
affect the COEPD’s navigation and
maintenance dredging activities in the
Allegheny River, its operation of
Allegheny Reservoir, and its regulatory
program. They indicate additional
avoidance measures will be required to
adequately protect rabbitsfoot and its
habitat.

Our Response: The federally
endangered clubshell (Pleurobema
clava), northern riffleshell (Epioblasma
torulosa rangiana), rayed bean (Villosa
fabalis), and snuffbox (Epioblasma
triquetra) mussels occur in the same
reach of the Allegheny River as
rabbitsfoot. Section 7 of the Act already
requires Federal agencies to consult
with the Service to ensure that any
action authorized, funded, or carried out
will not likely jeopardize the continued
existence of these listed species. Project
modifications that minimize effects to
these listed mussel species also would
minimize effects to rabbitsfoot. Thus,
we would not expect additional
conservation measures and costs for the
rabbitsfoot over what are already
required for these other endangered
mussels.

(11) Comment: The COEPD asked how
tributary streams will be affected by the
listing of rabbitsfoot.

Our Response: The listing of the
rabbitsfoot will occur in 15 States. We
are unable to definitively determine
how many tributary streams will be
covered by the final designation.
Section 7 of the Act requires Federal
agencies to consider direct, indirect, and
cumulative effects to listed species. The
Service will work with COEPD to
determine whether any of the current,
ongoing or planned COEPD projects
may have direct, indirect, or cumulative
effects on tributaries within their
District. As stated previously, the
Service does not expect additional
project modifications to minimize
effects to rabbitsfoot beyond those
already required for other listed mussels
in the Allegheny River basin.

(12) Comment: The COEPD indicated
stakeholders in the sand and gravel
industry rely on an Adaptive
Management Group Mussel Survey
Protocol and conclude the protocol will
need to be revised to include
rabbitsfoot.

Our Response: This protocol is for use
only in the impounded Allegheny River
navigation channel (river mile 0 to near
65) and Ohio River navigation channel
in Pennsylvania (river mile 0 to 40).
While this area is within the range of
the rabbitsfoot, it has been more than 80
years since a rabbitsfoot specimen was
found in this reach of the river.
Nevertheless, we agree the protocol will
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need to be revised to include
rabbitsfoot. However, in the past using
the protocol has failed to locate the
federally listed northern riffleshell and
clubshell mussels while others sampling
the same location using a different
method have detected them. In addition,
these mussels tend to be more difficult
to locate than rabbitsfoot. Therefore, the
protocol should be revised because of its
apparent lack of effectiveness regardless
of whether rabbitsfoot is listed under
the Act.

State Agency Comments

The listing for the Neosho mucket
covers Arkansas, Kansas, Missouri, and
Oklahoma and for rabbitsfoot covers
Alabama, Arkansas, Georgia, Kansas,
Kentucky, Illinois, Indiana, Louisiana,
Mississippi, Missouri, Ohio, Oklahoma,
Pennsylvania, Tennessee, and West
Virginia. We received comments from
the States of Louisiana, Pennsylvania,
Ohio, and Oklahoma regarding the
proposal.

(13) Comment: The Pennsylvania Fish
and Boat Commission (PFBC) supports
the listing. PFBC concluded that golden
alga (Prymnesium parvum) is an
invasive species that has the potential to
threaten the existing Shenango River
rabbitsfoot population based on work by
Barkoh and Fries (2010).

Our Response: We appreciate the
support and look forward to continuing
work with the PFBC to recover
rabbitsfoot. We agree that golden alga is
a threat to rabbitsfoot in the Shenango
River and incorporated language to
address the topic under Factor E. Other
Natural or Manmade Factors Affecting
Its Continued Existence—Invasive
Nonindigenous Species section of this
final determination.

(14) Comment: The Oklahoma
Department of Wildlife Conservation
(ODWOC) asserts the decline of
rabbitsfoot geographic range is not a
recent phenomenon, but rather a
gradual decline over a century. It
provided a breakdown of extirpation
dates based on table 2 in the proposed
rule, with 10 percent of those
extirpations occurring prior to 1900; 26
percent from 1900 to 1930; 11 percent
from 1930 to 1960; and 34 percent from
1960 to 1980, or 81 percent of the total
extirpations occurring prior to 1980.
ODWCG concludes it is uncertain which
factors contributed to earlier
extirpations, but some threats may have
been ameliorated in the intervening
decades. It further contends the relative
magnitude and importance of each
threat is not adequately quantified
(speculative and not supported by
empirical data) for extant or extirpated
rabbitsfoot populations.

Our Response: In determining which
of the listing factors contained in
Section 4 of the Act justified listing the
species, we used information on the
biology, ecology, distribution,
abundance, status, and trends of each
species from a wide variety of sources.
These sources included professional
journal articles, distributional status
surveys, biological assessments, and
other unpublished material (that is,
“gray literature”) from State natural
resource agencies and natural heritage
programs, Tribal governments, other
Federal agencies, consulting firms,
contractors, and individuals associated
with professional organizations and
higher educational institutions.

Although we have sporadic
documentation of rabbitsfoot collections
from the last century, as discussed
under the Status Assessment for Neosho
Mucket and Rabbitsfoot and Summary
of Factors Affecting the Species sections
in the proposed rule, rangewide trends
indicate declining populations and,
despite attempts at some locations to
alleviate threats, no population is
without threats significantly affecting
the species. These threats are expected
to be exacerbated by increased water
demand, habitat degradation, and
climate change in the future (Spooner
and Vaughn 2008; Galbraith et al. 2010).
We respectfully disagree that available
scientific information supports the
conclusion that threats have been
ameliorated in many historical rivers
throughout the entirety of the species
range. Each threat is discussed in detail
in the Summary of Factors Affecting the
Species and is further summarized in
the Summary of Biological Status and
Determination sections of this final
determination.

(15) Comment: The ODWC does not
support listing rabbitsfoot as threatened.
The ODWC asserts that listing is
premature and may impede
conservation strategies such as
augmenting and reestablishing
populations. It also contends that the
rapid elevation of rabbitsfoot from
candidate status in 2009 to a proposed
threatened species in 2012 is premature
and did not include sufficient
coordination with the State of
Oklahoma. The ODWC also concludes
that 51 extant rabbitsfoot populations,
albeit most of which are small and
declining, are sufficient to preclude
listing as a threatened species.

Our Response: The Act requires that
we identify species of wildlife and
plants that are endangered or threatened
based on the best available scientific
information. As defined in section 3 of
the Act, a threatened species is any
species which is likely to become an

endangered species within the
foreseeable future throughout all or a
significant portion of its range. As part
of our program to add species to the list
of threatened and endangered wildlife,
we also maintain a list of species which
are candidates for listing. A candidate
species is one for which we have
sufficient information on biological
vulnerability and threats to support a
proposal to list as endangered or
threatened, but for which preparation
and publication of a rule is precluded
by higher priority listing actions.

The rabbitsfoot was added to our
candidate list in 2009 (75 FR 69222) and
has remained on the candidate list
through our most recent candidate
notice of review (CNOR) in 2012 (77 FR
70054). Additionally, the Service
presented a rangewide status assessment
and overview of the proposed listing
process for rabbitsfoot at the Interior
Highlands Mollusk Conservation
Council (IHMCC) annual meeting in
2011 and 2012. We sent out requests in
2008, 2009, and 2010 to the Unio list
serve maintained by the Freshwater
Mollusk Conservation Society
requesting information on the status of
rabbitsfoot populations and threats. We
sent a letter dated March 15, 2011, to
interested parties in Oklahoma
including the ODWC. The Service has
received numerous responses to these
inquiries and our efforts to reach out to
the agencies, Tribes, organizations, and
academia to solicit information and
input.

While the rabbitsfoot still occurs in 51
streams, it sustains recruitment and
population viability consistently in only
11 large, extant river populations. This
accounts only for 8 percent of the
historical or 22 percent of the extant
distribution of rabbitsfoot. Further, the
species also sustains limited
recruitment and distribution in another
17 river populations, of which 15 (88
percent) are declining. The synergistic
effects of threats discussed in the
proposed rule and this final
determination are often complex in
aquatic environments and, while
making it difficult to predict changes in
mussel and fish host(s) distribution,
abundance, and habitat availability, it is
probable that these threats are acting
simultaneously on the remaining
rabbitsfoot populations with negative
results and are expected to continue to
do so based on the best available
scientific information. Based on this
information and information provided
in our above response, we believe there
is sufficient scientific information to
support our final determination of
listing rabbitsfoot as a threatened
species.



Federal Register/Vol. 78,

No. 180/ Tuesday, September 17, 2013/Rules and Regulations

57079

(16) Comment: ODWC requested that
the Service delay listing of the
rabbitsfoot until the final year (2016) of
the Multi-District Litigation (MDL)
settlement and listing workplan.

Our Response: The multiyear listing
workplan was developed through a
settlement agreement with plaintiff
groups to resolve multidistrict litigation.
It is an effort to improve
implementation of the Act while
adhering to our court-approved
obligations under the settlement
agreement. The listing workplan enables
the Service to systematically review and
address the needs of more than 250
species listed on the 2010 CNOR and
determine if they should be added to the
Federal Lists of Endangered and
Threatened Wildlife and Plants. The
listing workplan has established
deadlines for each candidate species,
including the rabbitsfoot. In making this
final determination at this time, the
Service is adhering to the requirements
of the listing workplan and settlement
agreement. Additionally, the Act
requires that we make a final listing
determination within 1 year of a
proposal. Therefore, we cannot
postpone a final determination.

(17) Comment: ODWC contends that
implementation of recovery efforts,
particularly population augmentation
and reintroduction, for the rabbitsfoot
will be more cumbersome due to lack of
public support compared to nonlisted
species.

Our Response: We believe that listing
either mussel will not impede progress
with ongoing or future population
augmentation and reintroduction efforts
or hinder our ability to recover the
species. We agree that some property
owners are reluctant to work with the
Service and our partners to conduct
conservation on their lands due to fear
of future property use restrictions
related to the Act. To address this
concern, the Service has various
programs that provide regulatory
assurance for property owners. For
example, the Safe Harbor Agreement
program provides assurances to non-
Federal landowners that future property
use limitations will not occur without
the property owner’s consent, if
voluntary conservation measures they
implement on their property provide a
net conservation benefit to the recovery
of a listed species.

Further, we believe that listing the
species will make additional
conservation resources available.
Although we are unaware of any
ongoing efforts to augment or reestablish
mussel populations in Oklahoma, many
States (such as, Missouri, Kansas,
Kentucky, Tennessee, Alabama, and

Ohio) have successful propagation,
augmentation, and reintroduction efforts
ongoing for threatened and endangered
mussels. In accordance with Service
policy (65 FR 56916), the Service will
work with our partners to develop a
propagation, augmentation, and
reintroduction plan for the Neosho
mucket and rabbitsfoot to help ensure
smooth transitions between various
phases of conservation efforts. The
Service is committed to these
conservation efforts and looks forward
to working closely with the State of
Oklahoma and our other conservation
partners to permit such efforts under
section 10(a)(1)(A) of the Act. In
addition, pursuant to section 6 of the
Act, Oklahoma as well as the other
States within the range of the rabbitsfoot
would be eligible for Federal funds to
implement management actions that
promote the protection or recovery of
the rabbitsfoot (http://www.fws.gov/
grants).

(18) Comment: The Pennsylvania
Department of Transportation (PDOT)
opposes listing the rabbitsfoot as
threatened due to the financial hardship
it will bring to Pennsylvania taxpayers.
PDOT concludes it is not a prudent use
of transportation dollars to consult with
the Service.

Our Response: Listing the rabbitsfoot
under the Act must be based on the five
listing factors (threats to the species),
which do not include economic
impacts. Critical habitat designation
does require the Service to consider
economic impacts, but that will be
addressed in the rule to designate
critical habitat for both mussels, which
will be published at a later date.

(19) Comment: PDOT requested minor
road work (such as rehabilitation or
resurfacing) and bridge work (such as
replacement and repair) on existing
roads be exempt (sic) from formal
coordination (consultation), including
areas 100 feet upstream and
downstream of the project footprint.

Our Response: All PDOT activities
authorized or funded, in whole or part,
by the Federal Highway Administration
(FHWA) or permitted (such as,
placement of bridge piers in a navigable
stream) by a Federal agency such as the
U.S. Army Corps of Engineers (Corps)
are required to adhere to the
consultation requirements of section
7(a)(2) of the Act, regardless of size.
However, once the rabbitsfoot is listed,
the Service can work with PDOT and
FHWA or other Federal agencies to
prepare a programmatic consultation
that would address routine highway
maintenance and other regular projects,
thereby streamlining the consultation
process and reducing associated costs.

(20) Comment: PDOT states that it
issues road posting, bonding, and
hauling permits to hauling industries for
the purpose of protecting secondary
roads from vehicle damage. PDOT
acknowledges its potential liability
under section 9 of the Act in the event
that a hauling industry permittee has an
accidental spill resulting in take of
rabbitsfoot. They conclude that the
Service operating under its mandate to
err conservatively to protect species
may be considering all road crossings as
posing a threat of chemical
contamination from spills. They
conducted an analysis of their
aforementioned program and provided
information to refine our analysis of
threats associated with chemical
contaminants, but only identify one
conflict of road bonding at State Road
2005 in Crawford County, Pennsylvania.

Our Response: The Service
appreciates PDOT’s willingness to
provide an analysis of their road
posting, bonding, and hauling permit
program. There are instances where
chemical spills have resulted in the loss
of high numbers of mussels (Jones et al.
2001, p. 20; Brown et al. 2005, p. 1457;
Schmerfeld 2006, pp. 12—-13), and are
considered a serious threat to mussel
species. Therefore, chemical spills are
identified as a threat to rabbitsfoot. The
Service conducted an examination of
land use trends, nonpoint- and point-
source discharges, and determined that
rabbitsfoot is subjected to the subtle,
pervasive effects of chronic, low-level
contamination that is ubiquitous in
watersheds where it occurs. The Service
has reviewed the information provided
by PDOT and incorporated it into this
rule where applicable. However, this
information does not change our
conclusion that biological and habitat
effects due to chemical contaminants
are a significant and ongoing threat
contributing to the decline of rabbitsfoot
populations.

(21) Comment: PDOT expressed
concern with its ability to quickly issue
hauling permits for oversize and
overweight loads and restrict routing for
materials such as fracking brine. It
asserts that a need to restrict routing for
a subset of haulers such as hazardous
material haulers would preclude its
ability to electronically permit and route
these haulers, thus resulting in
extensive time delays and subsequently
a need for a significant increase in
manpower. PDOT concludes that
manual permit review to minimize
section 9 liability that would result from
listing rabbitsfoot represents a
significant economic burden to both the
State of Pennsylvania and many
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industries because of needed increases
in manpower to process permits.

Our Response: Listing the Neosho
mucket and rabbitsfoot under the Act
must be based on the five listing factors
(threats to the species), which do not
include economic impacts. Critical
habitat designation does require the
Service to consider economic impacts,
but that will be addressed in the rule to
designate critical habitat for both
mussels which will be published at a
later date.

Further, as discussed above (response
to Comment 10), the federally
endangered clubshell (Pleurobema
clava), northern riffleshell (Epioblasma
torulosa rangiana), rayed bean (Villosa
fabalis), and snuffbox (Epioblasma
triquetra) occur in the same reach of the
Allegheny and Shenango Rivers and
French and Muddy Creeks as
rabbitsfoot. Project modifications and
conservation efforts that minimize
effects to these listed mussel species
also would minimize effects to
rabbitsfoot. Therefore, we do not believe
the listing of rabbitsfoot would increase
PDOT’s section 9 liability on the State
of Pennsylvania and industries
transporting hazardous materials.
However, as noted previously, the
Service can work with PDOT to prepare
standardized conservation measures
that address the transportation of
hazardous material and would minimize
effects to rabbitsfoot and other federally
protected mussels.

Public Comments

(22) Comment: One commenter
requested that Neosho mucket and
rabbitsfoot should not be removed from
the Federal List of Endangered and
Threatened Wildlife.

Our Response: We believe the
commenter may have misunderstood
the intent of the proposed rule. We wish
to clarify that we proposed adding
Neosho mucket and rabbitsfoot to the
Federal List of Endangered and
Threatened Wildlife and Plants, not
removing them.

(23) Comment: One commenter
suggested we should focus our efforts
more on the Indiana bat rather than
mussels.

Our Response: The Act requires that
we list species that meet the definition
of threatened or endangered. According
to the best available science, the Neosho
mucket and rabbitsfoot meet the criteria
for listing and, therefore, we are
required by the Act to list them. The
Indiana bat (Myotis sodalis) was
federally listed as endangered
throughout its range under the
Endangered Species Preservation Act of
1966 on March 11, 1967, and remains

listed as endangered under the Act.
Consistent with this status, the Service
is focusing efforts on the bat: the Service
has approved a recovery plan for the
Indiana bat, and we are currently
working with our partners to implement
recovery actions specified in that
recovery plan.

(24) Comment: One commenter stated
the economic benefits of large
impoundments and channelization
projects outweigh the adverse effects to
Neosho mucket and rabbitsfoot
populations.

Our Response: Listing the Neosho
mucket and rabbitsfoot under the Act
must be based on the five listing factors
(threats to the species), which do not
include economic impacts. Critical
habitat designation does require the
Service to consider economic impacts,
but that will be addressed in the rule to
designate critical habitat for both
mussels, which will be published at a
later date.

(25) Comment: One commenter was
concerned that private landowner water
development projects, development of
or modification of livestock and
irrigation water rights, normal farming
and ranching activities, and
development of mineral rights on
private property may trigger section 7
consultations. The commenter asked
whether these activities on private
property represent a federal nexus and
thereby are subject to section 7
consultation.

Our Response: The effects of private
activities, such as normal operations for
rearing of livestock, farming, and
modification of water rights and
development of mineral rights are not
subject to the Act’s section 7
consultation requirements unless they
are connected to a Federal action
(require Federal permits, are federally
funded, or are a Federal action).

Summary of Changes From the
Proposed Rule

The information below is provided as
a result of the peer and public review
process. In this final determination, we
have made changes to the discussion of
biological status and threats for both
mussels from the proposed rule. We
have clarified that the rabbitsfoot uses
all four gills as a marsupium or
“brooding pouch” rather than “pouch”
for its glochidia (Fobian 2007, p. 26).
Watters et al. (2009, p. 269) reported the
rainbow darter (E. caeruleum) as a host
fish for rabbitsfoot, but we did not cite
it in the proposed rule. Also, newly
included is information on the status of
the rabbitsfoot in the Red River basin. In
addition, new information related to the
factors (threats) affecting Neosho

mucket and rabbitsfoot has been added.
This includes information on thermal
tolerance and effects of impoundments,
chemical contaminants, climate change,
and invasive nonindigenous species to
mussels, discussed in the Summary of
Factors Affecting the Species, Factor A.
The Present or Threatened Destruction,
Modification, or Curtailment of its
Habitat or Range—Chemical
Contaminants and Impoundments and
Factor E. Other Natural or Manmade
Factors Affecting Its Continued
Existence—Temperature and Climate
Change.

Background

Please refer to the proposed listing
rule for the Neosho mucket and
rabbitsfoot (October 16, 2013, 77 FR
63440) for a summary of species
information.

Summary of Biological Status

For more information on relative
abundance and trends of extant
populations of Neosho mucket and
rabbitsfoot by river basin please refer to
the Taxonomy, Life History, and
Distribution section of the proposed rule
published in the Federal Register on
October 16, 2012 (77 FR 63440).

Our assessment evaluated the
biological status of these species and
threats affecting their continued
existence. It was based upon the best
available scientific and commercial data
and expert opinions.

The Neosho mucket is declining
rangewide, with the exception of one
population. Based on historical and
current data, Neosho mucket has been
extirpated from approximately 1,342
rkm (834 rmi) of its historical range (62
percent). Most of this extirpation has
occurred within the Oklahoma and
Kansas portions of its range. The
extirpation of this species from
numerous streams and stream reaches
within its historical range signifies that
substantial population losses have
occurred. Extant populations are
disjunct (not contiguous) in
approximately 819 rkm (509 rmi). The
Spring River in Missouri supports the
only viable population based on the
presence of a large number of
individuals and evidence of recent
recruitment. Given this compilation of
current distribution, abundance, and
status trend information, the Neosho
mucket exhibits range reductions and
population declines throughout its
range.

Based on historical and current data,
the rabbitsfoot is declining rangewide.
In 10 of the 15 States comprising the
rabbitsfoot’s historical range, the species
is considered by State law to be
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endangered (Illinois, Indiana, Kansas,
Mississippi, Ohio, and Pennsylvania);
threatened (Kentucky and Tennessee);
of special concern (Arkansas); or it is
assigned an uncategorized conservation
status (Alabama). The American
Malacological Union and American
Fisheries Society also consider the
rabbitsfoot to be threatened (in Butler
2005, p. 21). It is presently extant in 51
of the 141 streams of historical
occurrence, a 64 percent decline.
Further, in the streams where it is
extant, populations with few exceptions
are highly fragmented and restricted to
short reaches. We add this information,
which was not in the proposed rule, on
the rabbitsfoot in streams within the
Red River basin. The Red River basin
streams primarily drain the Ouachita
Mountains in southeastern Oklahoma
and southwestern Arkansas and
northern Louisiana; extant populations
of rabbitsfoot still occur in three stream
reaches within the Gulf Coastal Plain
ecoregion in southern Arkansas,
southeastern Oklahoma, and northern
Louisiana. In addition to the density
information published in the proposed
rule, we add this information on
rabbitsfoot density in Oklahoma, which
was not in the proposed rule.
Rabbitsfoot density ranged from 0.3 to
2.4 individuals per square meter at three
sites in Oklahoma (Galbraith and
Vaughn 2011, p. 197) in the Red River
basin. In addition, the species has been
extirpated from West Virginia and
Georgia. The extirpation of this species
from numerous streams and stream
reaches within its historical range
signifies that substantial population
losses have occurred in each of the past
several decades.

Seventeen streams (33 percent of
extant populations or 12 percent of
historical populations) have small
populations with limited levels of
recruitment and are generally highly
restricted in distribution, making their
viability unlikely and making them
extremely susceptible to extirpation in
the near future. In addition, 15 of those
17 streams (88 percent) have
populations that are declining. In many
of these streams, rabbitsfoot is only
known from one or two documented
individuals in the past decade. Its
viability in these streams is doubtful,
and additional extirpations may occur if
this downward population trend
continues. Eleven populations (22
percent of extant populations or 8
percent of historical populations; Ohio,
Green, Tippecanoe, Tennessee, Paint
Rock, Duck, White, Black, Strawberry,
and Little Rivers and French Creek) are
considered viable (Butler 2005, p. 88;

Service 2010, p. 16). Given this
compilation of current distribution,
abundance, and status trend
information, the rabbitsfoot exhibits
range reductions and population
declines throughout its range.

Summary of Factors Affecting the
Species

Section 4 of the Act and its
implementing regulations (50 CFR 424)
set forth the procedures for adding
species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act: (A) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence. Listing actions may be
warranted based on any of the above
threat factors, singly or in combination.
Each of these factors is discussed below.

Factor A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The habitats of freshwater mussels are
vulnerable to water quality degradation
and habitat modification from a number
of activities associated with modern
civilization. The decline, extirpation,
and extinction of mussel species are
often attributed to habitat alteration and
destruction (Neves et al. 1997, pp. 51—
52). Bogan (1993, pp. 599-600 and 603—
605) linked the decline and extinction
of mussels to a wide variety of threats
including siltation, industrial and
municipal effluents, modification of
stream channels, impoundments,
pesticides, heavy metals, invasive
species, and the loss of host fish. Chief
among the causes of decline in
distribution and abundance of the
Neosho mucket and rabbitsfoot, and in
no particular order of ranking, are
impoundment, channelization,
sedimentation, chemical contaminants,
mining, and oil and natural gas
development (Mather 1990, pp. 18—19;
Obermeyer et al. 1997b, pp. 113-115;
Neves et al. 1997, pp. 63—72; Davidson
2011, pers. comm.). Neosho mucket and
rabbitsfoot are both found within
medium to large river drainages exposed
to a variety of landscape uses. These
threats to mussels in general (and
Neosho mucket and rabbitsfoot where
specifically known) are individually
discussed below.

Impoundments

Dams eliminate and alter river flow
within impounded areas, trap silt
leading to increased sediment
deposition, alter water quality, change
hydrology and channel geomorphology,
decrease habitat heterogeneity, affect
normal flood patterns, and block
upstream and downstream movement of
mussels and fish (Layzer ef al. 1993, pp.
68—69; Neves et al. 1997, pp. 63—64;
Watters 2000, pp. 261-264). Within
impounded waters, decline of mussels
has been attributed to direct loss of
supporting habitat, sedimentation,
decreased dissolved oxygen,
temperature levels, and alteration in
resident fish populations (Neves et al.
1997, pp. 63—64; Pringle et al. 2000, pp.
810-815; Watters 2000, pp. 261-264).
Downstream of dams, mussel declines
are associated with changes and
fluctuation in flow regime, channel
scouring and bank erosion, reduced
dissolved oxygen levels and water
temperatures, and changes in resident
fish assemblages (Williams et al. 1992,
p. 7; Layzer et al. 1993, p. 69; Neves et
al. 1997, pp. 63—64; Watters 2000, pp.
265—-266; Pringle et al. 2000, pp. 810—
815). Dams that are low to the water
surface, or have water passing over them
(small low head or mill dams) can have
some of these same effects on mussels
and their fish hosts, particularly
reducing species richness and evenness
and blocking fish host movements
(Watters 2000, pp. 261—-264; Dean et al.
2002, pp. 235-238).

The decline of mussels within the
Arkansas, Red, White, Tennessee,
Cumberland, Mississippi, and Ohio
River basins has been directly attributed
to construction of numerous
impoundments (Miller et al. 1984, p.
109; Williams and Schuster 1989, pp. 7—
10; Layzer et al. 1993, pp. 68—69; Neves
et al. 1997, pp. 63—64; Obermeyer et al.
1997b, pp. 113-115; Watters 2000, pp.
262-263; Sickel et al. 2007, pp. 71-78;
Hanlon et al. 2009, pp. 11-12; Vaughn
and Taylor 1999, pp. 915-917; Watters
and Flaute 2010, pp. 3-7). Population
losses due to impoundments have likely
contributed more to the decline of the
Neosho mucket and rabbitsfoot than any
other factor. River habitat throughout
the ranges of the Neosho mucket and
rabbitsfoot has been impounded, leaving
short, isolated patches of suitable
habitat that sometimes lacks suitable
fish hosts. Neither Neosho mucket nor
rabbitsfoot occur in reservoirs lacking
riverine characteristics. They are unable
to successfully reproduce and recruit
under these conditions (Obermeyer et
al. 1997b, p. 114; Butler 2005, p. 96). On
the other hand, rabbitsfoot may persist
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and even exhibit some level of
recruitment in some large rivers with
locks and dams where appropriate
habitat quality and quantity remain
(Ohio and Tennessee Rivers in riverine
reaches between a few locks and dams)
(Butler 2005, p. 96).

The majority of the mainstem Ohio,
Cumberland, Tennessee, and White
Rivers and many of their largest
tributaries are impounded, in many
cases resulting in tailwater (downstream
of dam) conditions unsuitable for
rabbitsfoot (Butler 2005, p. 96). There
are 36 major dams within the Tennessee
River basin (Holston, Little Tennessee,
Clinch, Elk, Flint, and Sequatchie
Rivers, and Bear Creek) that have
resulted in the impoundment of 3,680
rkm (2,300 rmi) of the Tennessee River
and its largest tributaries (Butler 2005,
p. 95). Only three of these rivers support
viable populations—the Tennessee,
Paint Rock, and Duck Rivers. Ninety
percent of the Cumberland River
downstream of Cumberland Falls (rkm
866, rmi 550) as well as numerous
tributaries are either directly
impounded or otherwise adversely
affected by cold tailwater releases from
dams.

Rabbitsfoot and its fish hosts are
warm-water species and the change in
temperature to cold water below the
dams further reduces suitable habitat for
the species and may eliminate fish hosts
that cannot adapt to colder water
temperatures (see the Temperature
section below for more information).
Rabbitsfoot in the Little River,
Oklahoma, were found at locations
farthest from impoundments (Vaughn
and Taylor 1999, p. 915). Mussel species
richness and total abundance
downstream of dams increases as the
distance from dams increases. Little
River mussel populations did not
recover from impoundment effects until
20 rkm (12 rmi) downstream, with a
peak of species richness and abundance
at 53 rkm (33 rmi) downstream of the
impoundment (Vaughn and Taylor
1999, p. 915). Other tributary
impoundments that negatively impact
rabbitsfoot and its fish hosts within the
Ohio River basin include, but are not
limited to, the Walhonding, Barren,
Rough, and Eel Rivers and two rivers
with viable populations, Green and
Tippecanoe Rivers. The majority (7 of
11 populations or 64 percent) of viable
rabbitsfoot populations (Ohio, Green,
Tippecanoe, Tennessee, Duck, White,
and Little Rivers) occur downstream of
main stem impoundments that make
these populations more susceptible to
altered habitat quality and quantity
associated with the impoundment or
dam operation, which may be

exacerbated during stochastic events
such as droughts and floods.

Navigational improvements on the
Ohio River began in 1830, and now
include 21 lock and dam structures
stretching from Pittsburgh,
Pennsylvania, to Olmsted, Illinois, near
its confluence with the Mississippi
River. Lock and dam structures convert
riverine habitat to unsuitable static
habitat for the mussel and prevent
movement of their fish hosts. Numerous
Ohio River tributaries also have been
altered by lock and dam structures. For
example, a 116-rkm (72-rmi) stretch of
the Allegheny River in Pennsylvania has
been altered with nine locks and dams
from Armstrong County to Pittsburgh. A
series of six locks and dams were
constructed on the lower half of the
Green River decades ago that extend
upstream to the western boundary of
Mammoth Cave National Park,
Kentucky. The declines of rabbitsfoot
populations are attributable to
navigational locks and dams on the
Ohio, Allegheny, Monongahela,
Muskingum, Kentucky, Green, Barren,
and White Rivers, and are widespread
throughout the species range.

Impoundments have eliminated a
large portion of the Neosho mucket
population and habitat in the Arkansas
River basin. For example, mussel habitat
in the Neosho River in Kansas has been
negatively impacted by at least 15 city
dams and 2 Federal dams, both with
regulated flows. Almost the entire
length of the river in Oklahoma is now
impounded or adversely affected by
tailwater releases from three major dams
(Matthews et al. 2005, p. 308). Several
reservoirs and numerous small
watershed lakes have eliminated
suitable mussel habitat in several larger
Neosho River tributaries in Kansas and
Missouri (Spring, Elk, and Cottonwood
Rivers and Shoal Creek). The Verdigris
River (Kansas and Oklahoma) has two
large reservoirs with regulated flows,
and the lower section has been
channelized as part of the McClellan-
Kerr Arkansas River Navigation System.
All the major Verdigris River tributaries
in Kansas and Oklahoma have been
partially inundated by reservoirs with
regulated flows and numerous flood
control watershed lakes (Obermeyer et
al. 1995, pp. 7-21). Construction of Lake
Tenkiller eliminated Neosho mucket
populations and habitat in the lower
portion of the Illinois River, Oklahoma
(Davidson 2011, pers. comm.).

Dam construction has a secondary
effect of fragmenting the ranges of
mussel species by leaving relict habitats
and populations isolated upstream or
between structures as well as creating
extensive areas of deep uninhabitable,

impounded waters. These isolated
populations are unable to naturally
recolonize suitable habitat downstream
and become more prone to further
extirpation from stochastic events, such
as severe drought, chemical spills, or
unauthorized discharges (Layzer et al.
1993, pp. 68—69; Cope et al. 1997, pp.
235—237; Neves et al. 1997, pp. 63-75;
Watters 2000, pp. 264—265, 268; Miller
and Payne 2001, pp. 14-15; Pringle et
al. 2000, pp. 810—815; Watters and
Flaute 2010, pp. 3-7). We conclude that
habitat effects due to impoundment are
an ongoing threat to the Neosho mucket
and rabbitsfoot.

Channelization

Dredging and channelization
activities have profoundly altered
riverine habitats nationwide. Hartfield
(1993, pp. 131-139), Neves et al. (1997,
pp. 71-72), and Watters (2000, pp. 268—
269) reviewed the specific upstream and
downstream effects of channelization on
freshwater mussels. Channelization
affects a stream physically (accelerates
erosion, increases sediment bed load,
reduces water depth, decreases habitat
diversity, creates geomorphic (natural
channel dimensions) instability, and
eliminates riparian canopy) and
biologically (decreases fish and mussel
diversity, changes species composition
and abundance, decreases biomass, and
reduces growth rates) (Hartfield 1993,
pp- 131-139). Channel modification for
navigation has been shown to increase
flood heights (Belt 1975, p. 684), partly
as a result of an increase in stream bed
slope (Hubbard et al. 1993, p. 137).
Flood events are exacerbated, conveying
large quantities of sediment, potentially
with adsorbed contaminants, into
streams. Channel maintenance often
results in increased turbidity and
sedimentation that often smothers
mussels (Stansbery 1970, p. 10).

Channel maintenance operations for
commercial navigation have affected
habitat for the rabbitsfoot in many large
rivers rangewide. Periodic navigation
maintenance activities (such as dredging
and snag removal) may continue to
negatively impact this species in the
lower portions of the Ohio, Tennessee,
and White Rivers, which represent 44
percent of the viable rabbitsfoot
populations. In the Tennessee River, a
plan to deepen the navigation channel
has been proposed (Hubbs 2009, pers.
comm.). Some rabbitsfoot streams were
“straightened” to decrease distances
traversed by barge traffic (for example,
Verdigris River). Hundreds of miles of
many midwestern (Eel, North Fork
Vermilion, and Embarras Rivers) and
southeastern (Paint Rock and St. Francis
Rivers and Bear Creek) streams with
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rabbitsfoot populations were
channelized decades ago to reduce the
probability and frequency of flood
events. Because mussels are relatively
immobile, they require a stable substrate
to survive and reproduce and are
particularly susceptible to channel
instability (Neves et al. 1997, p. 23) and
alteration. Channel and bank
degradation have led to the loss of stable
substrates in numerous rivers with
commercial navigation throughout the
range of rabbitsfoot. While dredging and
channelization have had a greater effect
on rabbitsfoot, the Neosho mucket has
been affected by these activities in the
Verdigris River. We conclude that
habitat effects due to channelization are
an ongoing threat to the Neosho mucket
and rabbitsfoot.

Sedimentation

Excessive sediments are believed to
negatively impact riverine mussel
populations requiring clean, stable
streams (Ellis 1936, pp. 39—40; Brim Box
and Mossa 1999, p. 99). Adverse effects
resulting from sediments have been
noted for many components of aquatic
communities. Potential sediment
sources within a watershed include
virtually all activities that disturb the
land surface. Most localities occupied
by the Neosho mucket and rabbitsfoot,
including viable populations, are
currently being affected to varying
degrees by sedimentation.

Sedimentation has been implicated in
the decline of mussel populations
nationwide, and remains a threat to
Neosho mucket and rabbitsfoot (Ellis
1936, pp. 39—40; Vannote and Minshall
1982, pp. 4105—4106; Dennis 1984, p.
212; Brim Box and Mosa 1999, p. 99;
Fraley and Ahlstedt 2000, pp. 193-194;
Poole and Downing 2004, pp. 119-122).
Specific biological effects include
reduced feeding and respiratory
efficiency from clogged gills, disrupted
metabolic processes, reduced growth
rates, limited burrowing activity,
physical smothering, and disrupted host
fish attraction mechanisms (Ellis 1936,
pp. 39—40; Marking and Bills 1979, p.
210; Vannote and Minshall 1982, pp.
4105-4106; Waters 1995, pp. 173-175;
Hartfield and Hartfield 1996, p. 373). In
addition, mussels may be indirectly
affected if high turbidity levels
significantly reduce the amount of light
available for photosynthesis, and thus,
the production of certain food items
(Kanehl and Lyons 1992, p. 7).

Studies tend to indicate that the
primary effects of excess sediment
levels on mussels are sublethal, with
detrimental effects not immediately
apparent (Brim Box and Mossa 1999, p.
101). The physical effects of sediment

on mussel habitat appear to be
multifold, and include changes in
suspended and bed material load; bed
sediment composition associated with
increased sediment production and
runoff in the watershed; channel
changes in form, position, and degree of
stability; changes in depth or the width
and depth ratio that affects light
penetration and flow regime; actively
aggrading (filling) or degrading
(scouring) channels; and changes in
channel position. These effects to
habitat may dislodge, transport
downstream, or leave mussels stranded
(Vannote and Minshall 1982, p. 4106;
Kanehl and Lyons 1992, pp. 4-5; Brim
Box and Mossa 1999, pp. 109-112). For
example, many Kansas streams (such as
Verdigris and Neosho Rivers)
supporting mussels have become
increasingly silted in over the past
century, reducing habitat for the Neosho
mucket and rabbitsfoot (Obermeyer et
al. 1997a, pp. 113-114).

Increased sedimentation and siltation
may explain in part why Neosho mucket
and rabbitsfoot are experiencing
recruitment failure in some streams.
Interstitial spaces in the substrate
provide crucial habitat (shelter and
nutrient uptake) for juvenile mussel
survival. When interstitial spaces are
clogged, interstitial flow rates and
spaces are reduced (Brim Box and
Mossa 1999, p. 100), and this decreases
habitat for juvenile mussels.
Furthermore, sediment may act as a
vector for delivering contaminants, such
as nutrients and pesticides, to streams,
and juvenile mussels may ingest
contaminants adsorbed to silt particles
during normal feeding activities.
Neosho mucket and rabbitsfoot
reproductive strategies depend on clear
water (enables fish hosts to see mussel
lures) during critical reproductive
periods.

Agricultural activities are responsible
for much of the sediment affecting rivers
in the United States (Waters 1995, p.
170). Sedimentation associated with
agricultural land use is cited as one of
the primary threats to 7 of the 11 (64
percent) viable rabbitsfoot populations
(French Creek, Tippecanoe, Paint Rock,
Duck, White, Black, and Strawberry
Rivers; Smith et al. 2009, Table 1;
USACE 2011, pp. 21-22; Indiana
Department of Environmental
Management (IDEM) 2001, pp. 11-12;
EPA 2001, p. 10; Brueggen 2010, pp. 1-
2; MDC 2012, http://mdc.mo.gov/
landwater-care/stream-and-watershed-
management/; Environmental
Protection Agency Water Quality
Assessment Tool, http://ofmpub.epa.
gov/tmdl waters10/attains nation cy.
control?p_report type=T). In addition,

numerous stream segments in the Duck,
White, Black, Little, and Strawberry
River watersheds are listed as impaired
waters under section 303(d) of the Clean
Water Act (CWA) by the Environmental
Protection Agency (EPA) due to
sedimentation associated with
agriculture (USACE 2011, p. 21; EPA
Water Quality Assessment Tool, http://
ofmpub.epa.gov/tmdl_waters10/attains_
nation_cy.control?p_report type=T). An
impaired water is a water body (i.e.,
stream reaches, lakes, water body
segments) with chronic or recurring
monitored violations of the applicable
numeric or narrative water quality
criteria. An impaired water cannot
support one or more of its designated
uses (e.g., swimming, the protection and
propagation of aquatic life, drinking,
industrial supply, etc.).

Once a stream segment is listed as an
impaired water, the State must complete
a plan to address the issue causing the
impairment; this plan is called a Total
Maximum Daily Load (TMDL). A TMDL
is a calculation of the maximum amount
of a pollutant that a water body can
receive and still safely meet water
quality standards (WQS). Completion of
the plan is generally all that is required
to remove the stream segment from the
EPA’s section 303(d) impaired water list
and does not mean that water quality
has changed. Once the TMDL is
completed, the stream segment may be
placed on the EPA’s section 305(b) list
of impaired streams with a completed
TMDL (http://water.epa.gov/lawsregs/
lawsguidance/cwa/tmdl/intro.cfm). For
example, some stream segments within
the White, Barren, Little River Mountain
Fork, and Wabash Rivers, and French
Creek have completed TMDL plans and
have attained WQS for low dissolved
oxygen, pathogens, nutrients,
polychlorinated biphenyls (PCBs), and
siltation. However, some of these same
stream segments still have not attained
WQS for lead (Little River Mountain
Fork) and mercury (Wabash River).

Impaired streams in the Duck River
watershed (approximately 483 rkm (300
rmi)) are losing 5 to 55 percent more soil
per year than the natural streams
(USACE 2011, pp. 21-22). Unrestricted
livestock access occurs on many streams
and potentially threatens associated
mussel populations (Fraley and
Ahlstedt 2000, pp. 193—194). Grazing
may reduce water infiltration rates and
increase runoff; trampling and
vegetation removal increases the
probability of erosion (Armour et al.
1991, pp. 8-10; Brim Box and Mossa
1999, p. 103).

Developed land can increase sediment
loads and increase runoff (Wang et al.
2001, pp. 261-262). Hopkins (2009, p.
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952) found rabbitsfoot occurrence
positively correlated with riparian areas
that were 70 percent forested and
averaged 15 hectares (37 acres) in the
Upper Green River in Ohio. Rabbitsfoot
begins to respond negatively to 0.5
percent of developed land within the
riparian area (Hopkins 2009, pp. 948—
952).

As discussed above, specific impacts
on mussels from sediments include
reduced feeding and respiratory
efficiency, disrupted metabolic
processes, reduced growth rates,
increased substrata instability, and the
physical smothering of mussels.
Increased turbidity levels due to
siltation can be a limiting factor that
impedes the ability of sight-feeding
fishes to forage. Turbidity within the
rivers and streams during the times that
the mussels attempt to attract host fishes
may have contributed and may continue
to contribute to the decline of the
Neosho mucket and rabbitsfoot by
reducing their efficiency at attracting
the fish hosts necessary for
reproduction. In addition, sediment can
eliminate or reduce the recruitment of
juvenile mussels, interfere with feeding
activity, and act as a vector in delivering
contaminants to streams. Because the
Neosho mucket and rabbitsfoot are
filter-feeders and may bury themselves
in the substrate, they are exposed to
these contaminants contained within
suspended particles and deposited in
bottom substrates. We conclude that
biological and habitat effects due to
sedimentation are an ongoing threat to
the Neosho mucket and rabbitsfoot.

Chemical Contaminants

Chemical contaminants are
ubiquitous in the environment and are
considered a major contributor to the
decline of mussel species (Richter et al.
1997, p. 1081; Strayer et al. 2004, p. 436;
Wang et al. 2007a, p. 2029; Cope et al.
2008, p. 451). Chemicals enter the
environment through point- and
nonpoint-source discharges including
spills, industrial and municipal
effluents, and residential and
agricultural runoff. These sources
contribute organic compounds, heavy
metals, nutrients, pesticides, and a wide
variety of newly emerging contaminants
such as pharmaceuticals to the aquatic
environment. As a result, water and
sediment quality can be degraded to the
extent that results in adverse effects to
mussel populations.

Cope et al. (2008, p. 451) evaluated
the pathways of exposure to
environmental pollutants for all four
freshwater mollusk life stages (free
glochidia, encysted glochidia, juveniles,
adults) and found that each life stage

has both common and unique
characteristics that contribute to
observed differences in exposure and
sensitivity. Almost nothing is known of
the potential mechanisms and
consequences of waterborne toxicants
on sperm viability. In the female
mollusk, the marsupial region of the gill
is thought to be physiologically isolated
from respiratory functions, and this
isolation may provide some level of
protection from contaminant
interference with a female’s ability to
achieve fertilization or brood glochidia
(Cope et al. 2008, p. 454). A major
exception to this assertion is with
chemicals that act directly on the
neuroendocrine pathways controlling
reproduction (see discussion below).
Nutritional and ionic exchange is
possible between a brooding female and
her glochidia, providing a route for
chemicals (accumulated or waterborne)
to disrupt biochemical and
physiological pathways (such as
maternal calcium transport for
construction of the glochidial shell).
Glochidia can be exposed to waterborne
contaminants for up to 36 hours until
encystment occurs between 2 and 36
hours, and then from fish host tissue
burdens (for example, atrazine), that last
from weeks to months and could affect
transformation success of glochidia into
juveniles (Ingersoll et al. 2007, pp. 101—
104).

Juvenile mussels typically remain
burrowed beneath the sediment surface
for 2 to 4 years. Residence beneath the
sediment surface necessitates deposit
(pedal) feeding and a reliance on
interstitial water for dissolved oxygen
(Watters 2007, p. 56). The relative
importance of exposure of juvenile
Neosho mucket and rabbitsfoot to
contaminants in overlying surface
water, interstitial water, whole
sediment, or food has not been
adequately assessed. Exposure to
contaminants from each of these routes
varies with certain periods and
environmental conditions (Cope et al.
2008, pp. 453 and 457).

The primary routes of exposure to
contaminants for adult Neosho mucket
and rabbitsfoot are surface water,
sediment, interstitial (pore) water, and
diet; adults can be exposed when either
partially or completely burrowed in the
substrate (Cope et al. 2008, p. 453).
Adult mussels have the ability to detect
toxicants in the water and close their
valves to avoid exposure (Van Hassel
and Farris 2007, p. 6). Adult mussel
toxicity and relative sensitivity
(exposure and uptake of toxicants) may
be reduced at high rather than at low
toxicant concentrations because uptake
is affected by the prolonged or periodic

toxicant avoidance responses (when the
avoidance behavior of keeping their
valves closed can no longer be sustained
for physiological reasons (respiration
and ability to feed) (Cope et al. 2008, p.
454). Toxicity results based on low-level
exposure of adults are similar to
estimates for glochidia and juveniles for
some toxicants (for example, copper).
The duration of any toxicant avoidance
response by an adult mussel is likely to
vary due to several variables, such as
species, age, shell thickness and gape,
properties of the toxicant, and water
temperature. There is a lack of
information on toxicant response(s) for
Neosho mucket and rabbitsfoot, but
results of tests using glochidia and
juveniles may be valuable for protecting
adults (Cope et al. 2008, p. 454).

Mussels are very intolerant of heavy
metals (such as, lead, zinc, cadmium,
and copper) compared to commonly
tested aquatic organisms. Metals occur
in industrial and wastewater effluents
and are often a result of atmospheric
deposition from industrial processes
and incinerators, but also are associated
with mine water runoff (for example,
Tri-State Mining Area in southwest
Missouri) and have been attributed to
mussel declines in streams such as
Shoal, Center, and Turkey Creeks and
Spring River in the Arkansas River basin
(Angelo et al. 2007, pp. 485—489), which
are streams with historical and extant
Neosho mucket and rabbitsfoot
populations. Heavy metals can cause
mortality and affect biological
processes, for instance, disrupting
enzyme efficiency, altering filtration
rates, reducing growth, and changing
behavior of freshwater mussels (Keller
and Zam 1991, p. 543; Naimo 1995, pp.
351-355; Jacobson et al. 1997, p. 2390;
Valenti et al. 2005, p. 1244; Wang et al.
2007b, pp. 2039—-2046; Wang et al.
2007c, pp. 2052—-2055; Wang et al. 2010,
p. 2053). Mussel recruitment may be
reduced in habitats with low but
chronic heavy metal and other toxicant
inputs (Yeager et al. 1994, p. 217; Naimo
1995, pp. 347 and 351-352; Ahlstedt
and Tuberville 1997, p. 75). Newly
transformed juveniles (age at 5 days) are
more sensitive to acute toxicity than
glochidia or older juveniles (age at 2 to
6 months) (Wang et al. 2010, p. 2062).

Mercury is another heavy metal that
has the potential to negatively affect
mussel populations. Mercury has been
detected throughout aquatic
environments as a product of municipal
and industrial waste and atmospheric
deposition from coal-burning plants.
One study on rainbow mussel (Villosa
iris) concluded that glochidia were more
sensitive to mercury than were juvenile
mussels, with a median lethal
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concentration value of 14 ug/L for
glochidia and 114 ug/L for juvenile
mussels (Valenti et al. 2005, p. 1242).
The chronic toxicity is a test that
usually measures sublethal effects (e.g.,
reduced growth or reproduction) in
addition to lethality. These tests are
usually longer in duration or conducted
during some sensitive period of an
organism’s life cycle. For this species,
the chronic toxicity test showed that
juveniles exposed to mercury greater
than or equal to 8 ug/L exhibited
reduced growth (Valenti et al. 2005, p.
1245). Mercury also affects oxygen
consumption, byssal thread production,
and filtration rates (Naimo 1995,
Jacobsen et al. 1997, and Nelson and
Calabrese 1988 in Valenti et al. 2005, p.
1245). Effects to mussels from mercury
toxicity may be occurring in some
streams due to illegal dumping, spills,
and permit violations. For example,
acute mercury toxicity was determined
to be the cause of extirpation of diverse
mussel fauna for a 112-rkm (70-rmi)
reach of the North Fork Holston River
(Brown et al. 2005, pp. 1455-1457). Of
the 11 viable rabbitsfoot populations, 4
populations (French Creek, Duck River,
Green River, and Ohio River) currently
inhabit river reaches that are impaired
by mercury and are listed as impaired
waters under section 303(d) of the CWA.

One chemical that is particularly toxic
to early life stages of mussels is
ammonia. Sources of ammonia include
agricultural wastes (animal feedlots and
nitrogenous fertilizers), municipal
wastewater treatment plants, and
industrial waste (Augspurger et al. 2007,
p- 2026) as well as precipitation and
natural processes (decomposition of
organic nitrogen) (Goudreau et al. 1993,
p.- 212; Hickey and Martin 1999, p. 44;
Augspurger et al. 2003, p. 2569; Newton
2003, p. 1243). Therefore, ammonia is
considered a limiting factor for survival
and recovery of some mussel species
due to its ubiquity in aquatic
environments and high level of toxicity,
and because the highest concentrations
typically occur in mussel microhabitats
(Augspurger et al. 2003, p. 2574). In
addition, studies have shown that
ammonia concentrations increase with
increasing temperature, pH, and low
flow conditions (Cherry et al. 2005, p.
378; Cooper et al. 2005, p- 381; Wang et
al. 2007, p. 2045), which may be
exacerbated by the effects of climate
change, and may cause ammonia
(unionized and ionized) to become more
problematic for juvenile mussels (Wang
et al. 2007, p. 2045). Sublethal effects
include, but may not be limited to,
reduced time the valves are held open
for respiration and feeding; impaired

secretion of the byssal thread (used for
substrate attachment), reduced ciliary
action impairing feeding, depleted lipid,
glycogen, and other carbohydrate stores,
and altered metabolism (Goodreau et al.
1993, pp. 216-227; Augspurger et al.
2003, pp. 2571-2574; Mummert et al.
2003, pp. 2548—2552).

Polychlorinated biphenyls (PCBs) are
ubiquitous contaminants in the
environment due to their widespread
use from the 1920s to 1970s as
insulating material in electric
equipment, such as transformers and
capacitors, as well as in heat transfer
fluids and in lubricants. PCBs have also
been used in a wide range of products,
such as plasticizers, surface coatings,
inks, adhesives, flame retardants, paints,
and carbonless duplicating paper. PCBs
were still being introduced into the
environment at many sites (such as
landfills and incinerators) until the
1990s. The inherent stability and
toxicity of PCBs have resulted in them
being a persistent environmental
problem (Safe 1994 in Lehmann ef al.
2007, p. 356). PCBs are lipophilic
(affinity to combine with fats or lipids),
adsorb easily to soil and sediment, and
are present in the sediment and water
column in aquatic environments,
making them available to bioaccumulate
and induce negative effects in living
organisms (Livingstone 2001 in
Lehmann et al. 2007, p. 356). Studies
have demonstrated increased PCB
concentrations in native freshwater
mussels (Ruessler et al. 2011, pp. 1, 7),
marine bivalves (Krishnakumar et al.
1994, p. 249), and nonnative, invasive
mollusks (zebra mussels and Asian
clams) (Gossiaux ef al. 1996, p. 379;
Lehmann et al. 2007, p. 363) in areas
with high levels of PCBs. Oxidative
stress (imbalance in the normal redox
state of cells that causes toxic effects
that damage all components of the cell,
including proteins, lipids, and DNA) is
a direct consequence of exposure to
PCBs. Relevant changes, whether
directly or indirectly due to oxidative
stress, may occur at the organ and
organism levels and will likely result in
mussel population-wide effects,
including reduced fecundity and
chronic maladies due to PCB exposure
(Lehmann et al. 2007, p. 363). Two of
the 11 viable rabbitsfoot populations (18
percent) inhabit waters listed as
impaired due to PCBs under section
303(d) of the CWA.

Agriculture, timber harvest, and lawn
management practices utilize nutrients
and pesticides. These are two broad
categories of chemical contaminants
that have the potential to negatively
impact mussel species. Nutrients, such
as nitrogen and phosphorus, primarily

occur in runoff from livestock farms,
feedlots, heavily fertilized row crops
and pastures (Peterjohn and Correll
1984, p. 1471), post timber management
activities, and urban and suburban
runoff, including leaking septic tanks,
and residential lawns.

Studies have shown that excessive
nitrogen concentrations can be lethal to
the adult freshwater pearl mussel
(Margaritifera margaritifera) and reduce
the life span and size of other mussel
species (Bauer 1988, p. 244; Bauer 1992,
p. 425). Nutrient enrichment can result
in an increase in primary productivity,
and the associated algae respiration
depletes dissolved oxygen levels. This
may be particularly detrimental to
juvenile mussels that inhabit the
interstitial spaces in the substrate where
lower dissolved oxygen concentrations
are more likely than on the sediment
surface where adults tend to live
(Sparks and Strayer 1998, pp. 132-133).
For example, Galbraith et al. (2008,
pp. 48—49) reported a massive die-off of
greater than 160 rabbitsfoot specimens
at a long-term monitoring site in the
Little River, Oklahoma. While the exact
cause for the die-off is unknown, the
authors speculate that the 2005
Oklahoma drought coupled with high
water temperature and extensive blooms
of filamentous algae may have resulted
in extreme physiological stress. Over-
enriched conditions are exacerbated by
low flow conditions, such as those
experienced during a typical summer
season and that may occur with greater
frequency and severity as a result of
climate change. Three of the 11 viable
rabbitsfoot populations (French Creek,
Duck River, and Tippecanoe River) are
listed as impaired waters under section
303(d) of the CWA due to nutrient
enrichment.

Elevated concentrations of pesticide
frequently occur in streams due to
residential or commercial pesticide
runoff, overspray application to row
crops, and lack of adequate riparian
buffers. Agricultural pesticide
applications often coincide with the
reproductive and early life stages of
mussels, and effects to mussels may be
increased during a critical time period
(Bringolf et al. 2007a, p. 2094). Recent
studies tested the toxicity of glyphosate,
its formulations, and a surfactant (MON
0818) used in several glyphosate
formulations, to early life stages of the
fatmucket (Lampsilis siliquoidea), a U.S.
native freshwater mussel (Bringolf et al.
2007a, p. 2094). Studies conducted with
juvenile mussels and glochidia
determined that the surfactant (MON
0818) was the most toxic of the
compounds tested and that L.
siliquoidea glochidia were the most
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sensitive organism tested to date
(Bringolf et al. 2007a, p. 2094).
Roundup®, technical grade glyphosate
isopropylamine salt, and
isopropylamine were also acutely toxic
to juveniles and glochidia (Bringolf et
al. 2007a, p. 2097). The study of other
pesticides, including atrazine,
chlorpyrifos, and permethrin, on
glochidia and juvenile life stages
determined that chlorpyrifos was toxic
to both L. siliquoidea glochidia and
juveniles (Bringolf et al. 2007b, pp. 2101
and 2104). The above results indicate
the potential toxicity of commonly
applied pesticides and the threat to
mussel species as a result of the
widespread use of these pesticides.

Chemical spills have resulted in the
loss of high numbers of mussels (Jones
et al. 2001, p. 20; Brown et al. 2005, p.
1457; Schmerfeld 2006, pp. 12-13) and
are considered a serious threat to mussel
species. The Neosho mucket and
rabbitsfoot are especially threatened by
chemical spills because these spills can
occur anywhere that highways with
tanker trucks, industries, or mines
overlap with their distribution.

Other examples of the influence of
point- and nonpoint-source pollutants
on streams throughout the range of the
Neosho mucket and rabbitsfoot include
two documented mussel kills in Fish
Creek (circa 1988) as a result of manure
runoff from a hog farm and a diesel spill
(Watters 1988, p. 18). Twelve point-
source discharges occur on the Green
River (Kentucky State Nature Preserves
Commission and The Nature
Conservancy 1998, pp. 15-19). The
Illinois and Little Rivers are subject to
nonpoint-source organic runoff from
poultry farming and municipal
wastewater. Pharmaceutical chemicals
used in commonly consumed drugs are
increasingly found in surface waters. A
recent nationwide study sampling 139
stream sites in 30 States detected the
presence of numerous pharmaceuticals,
hormones, and other organic wastewater
contaminants downstream from urban
development and livestock production
areas (Kolpin et al. 2002, pp. 1208—
1210). Another study in northwestern
Arkansas found pharmaceuticals or
other organic wastewater constituents at
16 of 17 sites in 7 streams surveyed in
2004 (Galloway et al. 2005, pp. 4-22).
Toxic levels of exposure to chemicals
that act directly on the neuroendocrine
pathways controlling reproduction can
cause premature release of viable or
nonviable glochidia. For example, the
active ingredient in many human
prescription antidepressant drugs
belonging to the class of selective
serotonin reuptake inhibitors may exert
negative reproductive effects on mussels

because of the drug’s action on
serotonin and other neuroendocrine
pathways (Cope et al. 2008, p. 455).
Pharmaceuticals or organic wastewater
constituents are generally greater
downstream of wastewater treatment
facilities (Galloway et al. 2005, p. 28).
Pharmaceuticals that alter mussel
behavior and influence successful
attachment of glochidia on fish hosts
may have population-level implications
for the Neosho mucket and rabbitsfoot.

The information presented in this
section represents some of the threats
from chemical contaminants that have
been documented both in the laboratory
and field and demonstrates that
chemical contaminants pose a
substantial threat to Neosho mucket and
rabbitsfoot. A cursory examination of
land use trends, nonpoint- and point-
source discharges, and the list of
impaired waters under section 303(d) of
the CWA suggests that all 11 rabbitsfoot
populations currently considered viable
may be subjected to the subtle,
pervasive effects of chronic, low-level
contamination that is ubiquitous in
these watersheds. For example, the 8 of
the 11 (73 percent) streams with viable
rabbitsfoot populations are listed as
impaired waters under section 303(d) of
the CWA. Reasons for impairment
include mercury, nutrients, organic
enrichment and dissolved oxygen
depletion, pathogens, turbidity
(sediment), and PCBs. Potential effects
from contaminant exposure may result
in death, reduced growth, altered
metabolic processes, or reduced
reproduction. We conclude that
biological and habitat effects of
chemical contaminants are an ongoing
threat contributing to the decline of
Neosho mucket and rabbitsfoot
populations.
Mining

Gravel, coal, and metal mining are
activities negatively affecting water
quality in Neosho mucket and
rabbitsfoot habitat. Instream and alluvial
gravel mining has been implicated in
the destruction of mussel populations
(Hartfield 1993, pp. 136—138; Brim Box
and Mossa 1999, pp. 103—-104). Negative
effects associated with gravel mining
include stream channel modifications
(altered habitat, disrupted flow patterns,
sediment transport), water quality
modifications (increased turbidity,
reduced light penetration, increased
temperature), macroinvertebrate
population changes (elimination), and
changes in fish populations, resulting
from adverse effects to spawning and
nursery habitat and food web
disruptions (Kanehl and Lyons 1992,
pPp. 4-10). Gravel mining activities

continue to be a localized threat in
several streams with viable rabbitsfoot
populations (Ohio, Tennessee, White,
Strawberry, and Little Rivers). In the
lower Tennessee River, instream mining
occurs in 18 reaches totaling 77.1 rkm
(47.9 rmi) between the Duck River
confluence and Pickwick Landing Dam
(Hubbs 2010, pers. comm.).

Coal mining activities, resulting in
heavy metal-rich drainage, and
associated sedimentation has adversely
affected many drainages with rabbitsfoot
populations, including portions of the
upper Ohio River system in Kentucky,
Pennsylvania, and West Virginia; the
lower Ohio River system in eastern
Nlinois; the Rough River drainage in
western Kentucky; and the upper
Cumberland River system in Kentucky
and Tennessee (Ortmann 1909 in Butler
2005, p. 102; Gordon 1991, pp. 4 and 5;
Layzer and Anderson 1992 in Butler
2005, p. 102). Numerous mussel
toxicants, such as polycyclic aromatic
hydrocarbons and heavy metals (copper,
manganese, and zinc) from coal mining
contaminate sediments when released
into streams (Ahlstedt and Tuberville
1997, p. 75). Low pH commonly
associated with mine runoff can reduce
glochidial attachment rates on host fish
(Huebner and Pynnonen 1990,
pp. 2350—-2353). Thus, acid mine runoff
may have local effects on mussel
recruitment and may lead to mortality
due to improper shell development or
erosion.

Metal mining (lead, cadmium, and
zinc) in the Tri-State Mining Area
(15,000 square kilometers: 5,800 square
miles) in Kansas, Missouri, and
Oklahoma) has negatively affected
Center and Shoal Creeks and the Spring
River. It has been implicated in the loss
of Neosho mucket and rabbitsfoot from
portions of these streams (Obermeyer et
al. 1997b, p. 114). A study by the Kansas
Department of Health and Environment
documented a strong negative
correlation between the distribution and
abundance of native mussels, including
Neosho mucket, and sediment
concentrations of lead, zinc and
cadmium in the Spring River system
(Angelo et al. 2007, pp. 477—493).
Sediment and water quality samples
exceeded EPA 2006 threshold effect
concentrations for cadmium, lead, and
zinc at numerous sampling locations
within the Tri-State Mining Area
(Gunter 2007, pers. comm.). These
physical habitat threats combined with
poor water quality and agricultural
nonpoint-source pollution are serious
threats to all existing mussel fauna in
the basin.

In the St. Francis River basin, past
metal mining and smelting (early
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eighteenth century through the 1940s)
have resulted in continuing heavy metal
(lead, iron, nickel, copper, cobalt, zinc,
cadmium, chromium) contamination of
surface waters in the area upstream of
the extant rabbitsfoot population.
Recent and historical metals mining and
smelting produced large volumes of
contaminated wastes. Most of these
mining wastes are stored behind poorly
constructed dams and impoundments
(Roberts 2008, pers. comm.).
Wappapello Reservoir and the
confluence with Big Creek (with habitat
degradation primarily from mining
activities) may effectively limit the
distribution of the rabbitsfoot in the St.
Francis River. We conclude that
biological and habitat effects due to
mining activities are a significant and
ongoing threat contributing to declining
Neosho mucket and rabbitsfoot
populations.

Oil and Natural Gas Development

Oil and natural gas resources are
present in some of the watersheds that
are known to support rabbitsfoot,
including the Allegheny and Middle
Fork Little Red Rivers and two
watersheds with viable populations
(White River and French Creek).
Exploration and extraction of these
energy resources can result in increased
siltation, a changed hydrograph (graph
showing changes in the discharge of a
river over a period of time), and altered
water quantity and quality even at
considerable distances from the mine or
well field because effects are carried
downstream from the original source.
Rabbitsfoot habitat in streams can be
threatened by the cumulative effects of
multiple mines and well fields (adapted
from Service 2008, p. 11).

Recently, oil and gas exploration has
been able to expand in areas of shale
due to new technologies (i.e., hydraulic
fracturing and horizontal drilling),
making access possible to oil and gas
reserves in areas that were previously
inaccessible. Extraction of these
resources, particularly natural gas, has
increased dramatically in recent years in
Arkansas, Oklahoma, Pennsylvania, and
West Virginia. Although oil and natural
gas extraction generally occurs away
from the river, extensive road and
pipeline networks are required to
construct and maintain wells and
transport the extracted resources. These
road and pipeline networks frequently
cross or occur near tributaries,
contributing sediment to the receiving
waterway. In addition, the construction
and operation of wells may result in the
discharge of chemical contaminants and
subsurface minerals.

Several of the viable rabbitsfoot
populations occur in active shale basins
(areas of shale gas formations) (http://
www.eia.gov/analysis/studies/
worldshalegas/). In 2006, more than
3,700 permits were issued for oil and
gas wells by the Pennsylvania
Department of Environmental
Protection, which also issued 98
citations for permit violations at 54
wells (Hopey 2007; adapted from
Service 2008, p. 13). A natural gas
pipeline company pled guilty to three
violations of the Act in 2011 for
unauthorized take of a federally
endangered mussel in Arkansas as a
result of a large amount of sediment
being transported from pipeline right-of-
ways to tributary streams in the affected
watershed (Department of Justice 2011,
pers. comm.). Where oil and natural gas
development occurs within the range of
extant Neosho mucket and rabbitsfoot
populations, we conclude that the
resulting biological and habitat effects
are a significant and ongoing threat
contributing to the decline of both
species.

Conservation Measures

Nonregulatory conservation efforts
that are or have addressed range
curtailment include monitoring of the
species distribution and status and
habitat enhancement and restoration
projects. Survey work encompassing the
entire range of the Neosho mucket has
been completed for all four States. The
Service and its many State and Federal
partners have funded projects to private
landowners to enhance riparian habitat
in many streams with Neosho mucket
and rabbitsfoot populations. For
instance, specific watershed-level
projects that have benefited habitat for
the rabbitsfoot include the critically
important populations in the Green and
Duck Rivers. Another example includes
the State of Kentucky securing 100,000
acres of agricultural riparian lands in
the upper Green River watershed. Other
efforts have focused on sediment
remediation work in rabbitsfoot streams.
Reservoir releases from dams have been
modified in recent years improving
water quality and habitat conditions in
many tailwaters occupied by rabbitsfoot.
Flow improvements below dams have
enabled partners to attempt the
reintroduction of listed species such as
the rabbitsfoot. TVA has modified the
Tims Ford Dam operations on the Elk
River that will add 30 river miles of
good habitat upstream from Fayetteville
and in the dam tailwaters. TVA has
committed to water quality and
biological monitoring for a period of 10
years.

Methods have been devised and
implemented for the propagation of
Neosho mucket and rabbitsfoot. The
States of Kansas and Missouri have
released thousands of juvenile Neosho
mucket individuals in the Fall,
Verdigris, and Spring Rivers. The State
of Kansas reintroduced Neosho mucket
at two sites in the Cottonwood River.
The State of Alabama reintroduced
rabbitsfoot in Limestone Creek. Similar
efforts to augment rabbitsfoot
populations in Kentucky are under way.

The Service is processing Safe Harbor
Agreements and Candidate
Conservation Agreements with
Assurances with private landowners to
conserve aquatic species. Rabbitsfoot is
one of the species included in two
programmatic Safe Harbor Agreements
(SHA) in Arkansas. Implementation of
the upper Little Red River SHA began in
2007, and approximately 12,000 acres
have been enrolled to date. This SHA is
currently undergoing permit
amendment to add rabbitsfoot, but the
SHA already covers another mussel
(speckled pocketbook) and conservation
measures currently being implemented
on enrolled lands will benefit
rabbitsfoot. A similar programmatic
SHA is currently in the final stages of
development and awaiting permit
approval from the Service in the Saline,
Ouachita, and Caddo Rivers
(headwaters) watershed.

Summary of Factor A

The decline of mussels in the eastern
United States is primarily the result of
long-lasting direct and secondary effects
of habitat alterations such as
impoundments, channelization,
sedimentation, chemical contaminants,
oil and gas development, and mining,
and it is reasonable to conclude that the
changes in the river basins historically
and currently occupied by the species
are the cause of population-level (river
basin) effects. Historical population
losses due to impoundments have
probably contributed more to the
decline and range reductions of the
Neosho mucket and rabbitsfoot than any
other single factor. Seven of the 11 (64
percent) viable rabbitsfoot populations
(Ohio, Green, Tippecanoe, Tennessee,
Duck, White, and Little Rivers) occur
downstream of main stem
impoundments that make these
populations more susceptible to altered
habitat quality and quantity associated
with the impoundment and dam
operation, which may be exacerbated
during stochastic events such as
droughts and floods. Sedimentation
resulting from a variety of sources such
as channelization, agricultural and
silvicultural practices, and construction
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activities has degraded Neosho mucket
and rabbitsfoot habitat and altered
biological processes essential to their
survival. For example, sedimentation
associated with agricultural land use is
cited as one of the primary threats to 7
of the 11 (64 percent) streams with
viable rabbitsfoot populations.

Land use conversion, particularly
urbanization that increases impervious
surfaces in watersheds (impervious
surface increases flood intensity and
duration), channelization, and instream
gravel and sand mining alter natural
hydrology and stream geomorphology
characteristics that also degrade mussel
habitat in streams that support the
Neosho mucket and rabbitsfoot.
Contaminants associated with industrial
and municipal effluents, agricultural
practices, and mining degrade water and
sediment quality leading to
environmental conditions that have
lethal and sublethal effects to Neosho
mucket and rabbitsfoot, particularly the
highly sensitive early life stages. Eight
of the 11 (73 percent) streams with
viable rabbitsfoot populations are listed
as impaired waters under section 303(d)
of the CWA, which means that the
rabbitsfoot may be subjected to the
subtle, pervasive effects of chronic, low-
level contamination that is ubiquitous
in these watersheds. Chronic
contamination can affect the mussels in
a variety of ways including sublethal
effects (such as suppressed immune
systems and effects to reproduction and
fecundity from neuroendocrine
disrupters) and lethal effects (such as
sediment smothers and disruption of
other metabolic processes).

In summary, we have determined that
impoundments, channelization,
sedimentation, chemical contaminants,
mining, and oil and natural gas
development are ongoing threats to the
Neosho mucket and rabbitsfoot and
their habitat that are expected to
continue into the future. Although
efforts have been made to restore habitat
in some areas, these threats are still
ongoing, as evidenced by population
declines and range reduction.

Factor B. Overutilization for
Commercial, Recreational, Scientific, or
Educational Purposes

The Neosho mucket was valuable in
the pearl button industry (1800s to early
1940s), and historical episodes of
overharvest in the Neosho River may
have contributed to its decline
(Obermeyer et al. 1997b, p. 115). The
rabbitsfoot was never a valuable shell
for the commercial pearl button
industry (Meek and Clark 1912, p. 15;
Murray and Leonard 1962, p. 65), nor
the cultured pearl industry (Williams

and Schuster 1989, p. 23), and hence
these activities were probably not
significant factors in its decline.
However, it was noted occasionally in
commercial harvests as evidenced from
mussel cull piles (Isely 1924; Parmalee
et al. 1980, p. 101). Currently, Neosho
mucket and rabbitsfoot are not
commercially valuable species but may
be increasingly sought by collectors as
they become rarer. Although scientific
collecting is not thought to represent a
significant threat, unregulated collecting
could adversely affect localized Neosho
mucket and rabbitsfoot populations.

Commercial mussel harvest is illegal
in some States (for example, Indiana
and Ohio), but regulated in others (for
example, Arkansas, Alabama, Kentucky,
and Tennessee). These species may be
inadvertently harvested by
inexperienced commercial harvesters
unfamiliar with species identification.
Although illegal harvest of protected
mussel beds occurs (Watters and Dunn
1995, pp. 225 and 247-250), commercial
harvest is not known to have a
significant effect on the Neosho mucket
and rabbitsfoot.

Conservation Measures

We are not aware of any
nonregulatory actions that are being
conducted to ameliorate overutilization
for commercial, recreational, scientific,
or educational purposes at this time.

Summary of Factor B

Though it is possible that the
intensity of inadvertent or illegal
harvest may increase in the future, we
have no evidence that this stressor is
currently increasing in severity. On the
basis of this analysis, we find that
overutilization for commercial,
recreational, scientific, or educational
purposes is not a current threat to the
Neosho mucket or rabbitsfoot in any
portion of their range at this time nor is
likely to become so in the future.

Factor C. Disease or Predation

Little is known about diseases in
freshwater mussels (Grizzle and
Brunner 2007, p. 6). However, mussel
die-offs have been documented in
streams inhabited by rabbitsfoot (Neves
1986, pp. 8—11), and some researchers
believe that disease may be a factor
contributing to the die-offs (Buchanan
1986, p. 53; Neves 1986, p. 11). Mussel
parasites include water mites,
trematodes, oligochaetes, leeches,
copepods, bacteria, and protozoa
(Grizzle and Brunner 2007, p. 4).
Generally, parasites are not suspected of
being a major limiting factor in the
species’ survival (Oesch 1984, p. 6).
However, mite and trematode burdens

can affect reproductive output and
physiological condition, respectively, in
mussels (Gangloff et al. 2008, pp. 28—
30). Stressors that reduce fitness may
make mussels more susceptible to
parasites (Butler 2007, p. 90).
Furthermore, nonnative mussels may
carry diseases and parasites that are
potentially devastating to the native
mussel fauna on an individual or
population-level basis (river basin),
including Neosho mucket and
rabbitsfoot (Strayer 1999b, p. 88).
However, while individual mussels or
beds of mussels historically or currently
may have been affected by disease or
parasites, we have no evidence that the
severity of disease or parasite
infestations impact either mussel on a
population level (river basin).

The muskrat (Ondatra zibethicus) is
cited as the most prevalent mussel
predator (Kunz 1898, p. 328; Convey et
al. 1989, pp. 654—655; Hanson et al.
1989, pp. 15—-16). Muskrat predation
may limit the recovery potential of
endangered or threatened mussels or
contribute to local extirpations of
previously stressed populations,
according to Neves and Odom (1989, p.
940), who consider it, however,
primarily a seasonal or localized threat.
Galbraith et al. (2008, p. 49)
hypothesized that predation may have
exacerbated rabbitsfoot mortality in the
Little River, Oklahoma, during the 2005
drought. Harris et al. (2007, p. 31)
reported numerous dead rabbitsfoot
from muskrat middens (mound or
deposit containing shells) in the Spring
River, Arkansas. Other mammals (for
example, raccoon, mink, otter, hogs, and
rats), turtles, and aquatic birds also
occasionally feed on mussels (Kunz
1898, p. 328; Neck 1986, pp. 64—65).
Recently, predation of Neosho mucket
by reintroduced otters has been
documented in a mussel bed also
supporting rabbitsfoot in the Spring
River, Kansas (Barnhart 2003, pp. 16—
17), and likely occurs elsewhere.
Muskrat predation has been
documented for Neosho mucket and
rabbitsfoot, but the overall threat is
generally considered insignificant.

Some species of fish feed on mussels
(for example, common carp (Cyprinus
carpio), freshwater drum (Aplodinotus
grunniens), and redear sunfish (Lepomis
microlophus)) and potentially on young
Neosho mucket and rabbitsfoot. Various
invertebrates, such as flatworms, hydra,
nonbiting midge larvae, dragonfly
larvae, and crayfish, feed on juvenile
mussels (Zimmerman et al. 2003, p. 28).
Although predation by naturally
occurring predators is a normal aspect
of the population dynamics of a healthy
mussel population, predation may
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amplify declines in small populations of
this species. In addition, the potential
now exists for black carp
(Mylopharyngodon piceus), a mollusk-
eating Asian fish recently introduced
into the waters of the United States
(Strayer 1999b, p. 89), to eventually
disperse throughout the range of the
Neosho mucket and rabbitsfoot.
However, we have no evidence that the
severity of predation has reached levels
where populations (river basin) of either
mussel have been historically or
recently impacted or should be
impacted in the future based on current
information.

The life cycle of freshwater mussels is
intimately related to that of the
freshwater fish they use as hosts for
their parasitic glochidia. For this reason,
diseases that affect populations of
freshwater fishes also pose a significant
threat to mussels in general. Viral
hemorrhagic septicemia (VHS) disease
has been confirmed from much of the
Great Lakes and St. Lawrence River
system. If the VHS virus successfully
migrates out of Clearfork Reservoir or
the Great Lakes and into the Ohio and
Mississippi River basins, it could spread
rapidly and cause fish kills throughout
the river basins. Few Neosho mucket
and rabbitsfoot populations are
currently recruiting at sustainable
levels, and fish kills, particularly if VHS
infects suitable fish hosts, could further
reduce glochidia encounters with fish
hosts and exacerbate mussel recruitment
reductions. However, we have no
evidence that fish kills affecting
potential fish hosts of these two mussel
species have had population effects
historically or recently.

Conservation Measures

Nonregulatory conservation measures
implemented include control of the
Asian carp and black carp. Both species
are listed under the Injurious Wildlife
Provision of the Lacey Act, which
prohibits the import, export, and
transport between States. Numerous
States within the range of Neosho
mucket and rabbitsfoot are engaging in
efforts (such as, eradication) to
minimize the effects of Asian carp on
native fishery resources.

Summary of Factor C

Disease in mussels is poorly known
and not currently considered a threat
rising to a level such that it would have
an effect on the Neosho mucket, nor the
rabbitsfoot, as a whole. Studies indicate
that, in some localized areas, disease
and predation may have negative effects
on mussel populations. Though it is
possible that the intensity of disease or
predation may increase in the future, we

have no evidence that this stressor is
currently increasing in severity.

Factor D. The Inadequacy of Existing
Regulatory Mechanisms

The objective of the Federal Water
Pollution Control Act, commonly
referred to as the Clean Water Act
(CWA) (33 U.S.C. 1251 et seq.), is to
restore and maintain the chemical,
physical, and biological integrity of the
nation’s waters by preventing point and
nonpoint pollution sources. The CWA
has a stated goal that ©“. . . wherever
attainable, an interim goal of water
quality which provides for the
protection and propagation of fish,
shellfish, and wildlife and provides for
recreation in and on the water be
achieved by July 1, 1983.” States are
responsible for setting and
implementing water quality standards
that align with the requirements of the
CWA. Overall, implementation of the
CWA could benefit both mussel species
through the point and nonpoint
programs.

Nonpoint source (NPS) pollution
comes from many diverse sources,
unlike pollution from industrial and
sewage treatment plants. NPS pollution
is caused by rainfall or snowmelt
moving over and through the ground. As
the runoff moves, it transports natural
and human-made pollutants. While
some pollutants may be “deposited,”
some may remain in suspension
(dissolved) as they are transported
through various waterbodies. States
report that nonpoint source pollution is
the leading remaining cause of water
quality problems. The effects of
nonpoint-source pollutants on specific
waters vary and may not always be fully
assessed. However, these pollutants
have harmful effects on fisheries and
wildlife (http://www.epa.gov/owow
keep/NPS/whatis.html).

Sources of NPS pollution within the
watersheds occupied by both mussels
include timber clearcutting, clearing of
riparian vegetation, urbanization, road
construction, and other practices that
allow bare earth to enter streams (The
Nature Conservancy 2004, p. 13).
Numerous stream segments in the Duck,
White, Black, Little, and Strawberry
River watersheds are listed as impaired
waters under section 303(d) of the CWA
by EPA due to sedimentation associated
with agriculture (USACE 2011, p. 21;
EPA Water Quality Assessment Tool,
http://ofmpub.epa.gov/tmdl waters10/
attains_nation_cy.control?p report_
type=T). For example, impaired streams
in the Duck River watershed (483 rkm
(300 rmi)) are losing 5 to 55 percent
more soil per year than streams not
labeled as impaired (USACE 2011, pp.

21-22). Currently, the CWA may not
adequately protect Neosho mucket and
rabbitsfoot habitat from NPS pollution.
The Service has no information
concerning the implementation of the
CWA regarding NPS pollution specific
to protection of both mussels. However,
insufficient implementation could
become a threat to both mussel species
if they continue to decline in numbers
or if new information becomes
available.

Point-source discharges within the
range of the Neosho mucket and
rabbitsfoot have been reduced since the
enactment of the CWA. Despite some
reductions in point-source discharges,
adequate protection may not be
provided by the CWA for filter-feeding
organisms that can be affected by
extremely low levels of contaminants
(see Chemical Contaminants discussion
under Factor A). The Neosho mucket
and rabbitsfoot continue to decline due
to the effects of habitat destruction, poor
water quality, contaminants, and other
factors. Eight of the 11 (73 percent)
streams with viable rabbitsfoot
populations are listed as impaired
waters under section 303(d) of the CWA.
Reasons for impairment include
mercury, nutrients, organic enrichment,
dissolved oxygen depletion, pathogens,
turbidity (sediment), and PCBs. In
addition, numerous tributaries within
watersheds supporting viable Neosho
mucket and rabbitsfoot populations also
are listed as impaired waters under
section 303(d) of the CWA, which
means that both species may be
subjected to greater, albeit subtle,
pervasive effects of chronic, low-level
contamination that is ubiquitous in
these watersheds. However, we are
aware of no specific information about
the sensitivity of the Neosho mucket
and rabbitsfoot to common point-source
pollutants like industrial and municipal
pollutants and very little information on
other freshwater mussels. Because little
information is available about water
quality parameters necessary to fully
protect freshwater mussels, such as the
Neosho mucket and rabbitsfoot, it is
difficult to determine whether the CWA
is adequately addressing the threats to
these species. However, given that a
goal of the CWA is to establish water
quality standards that protect shellfish
and given that documented declines of
these mussel species still continue due
to poor water quality and other factors,
we take a conservative approach in
favor of the species and conclude that
the CWA has been insufficient to reduce
or remove the threats to the Neosho
mucket and rabbitsfoot.
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Summary of Factor D

In summary, the CWA has a stated
goal to establish water quality standards
that protect aquatic species, including
the Neosho mucket and rabbitsfoot.
However, the CWA has generally been
insufficient at protecting mussels, and
adequate water quality criteria that are
protective of all life stages, particularly
glochidia and juveniles, may not have
been established. Little information is
known about specific sensitivities of
mussels to various pollutants, but both
species continue to decline due to the
effects of habitat destruction, poor water
quality, contaminants, and other factors.

Factor E. Other Natural or Manmade
Factors Affecting Its Continued
Existence

Population Fragmentation and Isolation

Population fragmentation and
isolation prohibit the natural
interchange of genetic material between
populations. Most of the remaining
Neosho mucket and rabbitsfoot
populations are small and
geographically isolated, and, thus, are
susceptible to genetic drift, inbreeding
depression, and stochastic changes to
the environment, such as toxic chemical
spills (Smith 1990, pp. 311-321; Watters
and Dunn 1995, pp. 257-258; Avise and
Hamrick 1996, pp. 463—-466). For
example, the Spring River (White River
basin) and Muddy Creek (Ohio River
basin) rabbitsfoot populations are the
only small populations not isolated
from a viable population. Three
marginal populations (Alleghany River
and LeBoeuf and Conneauttee Creeks),
considered metapopulations with
French Creek, also are not isolated from
a viable rabbitsfoot population (French
Creek). However, 41 of 51 extant
rabbitsfoot populations (80 percent) are
isolated from other extant populations,
excluding those discussed above and
the Strawberry, Tennessee, and Ohio
Rivers, which are viable populations
that are not isolated from another viable
population (Black River) or each other
(lower Tennessee and Ohio Rivers).

Inbreeding depression can result in
early mortality, decreased fertility,
smaller body size, loss of vigor, reduced
fitness, and various chromosome
abnormalities (Smith 1990, pp. 311—
321). A species’ vulnerability to
extinction is increased when they are
patchily distributed due to habitat loss
and degradation (Noss and Cooperrider
1994, pp. 58-62; Thomas 1994, p. 373).
Although changes in the environment
may cause populations to fluctuate
naturally, small and low-density
populations are more likely to fluctuate
below a minimum viable population

size (the minimum or threshold number
of individuals needed in a population to
persist in a viable state for a given
interval) (Shaffer 1981, p. 131; Shaffer
and Samson 1985, pp. 148—150; Gilpin
and Soulé 1986, pp. 25-33).
Furthermore, this level of isolation
makes natural repopulation of any
extirpated population unlikely without
human intervention. Population
isolation prohibits the natural
interchange of genetic material between
populations, and small population size
reduces the reservoir of genetic diversity
within populations, which can lead to
inbreeding depression (Avise and
Hambrick 1996, p. 461).

Neosho mucket and rabbitsfoot were
once widespread throughout their
respective ranges with few natural
barriers to prevent migration (via fish
host species) among suitable habitats.
However, construction of dams
extirpated many Neosho mucket and
rabbitsfoot populations and isolated
others. Recruitment reduction or failure
is a potential problem for many small
Neosho mucket and rabbitsfoot
populations rangewide, a potential
condition exacerbated by their reduced
range, increasingly small populations,
and increasingly isolated populations. If
these trends continue, further
significant declines in total population
size and subsequent reduction in long-
term survivability may be observed in
the future.

The likelihood is high that some
rabbitsfoot and Neosho mucket
populations are below the effective
population size (EPS—the number of
individuals in a population who
contribute offspring to the next
generation), based on restricted
distribution and populations only
represented by a few individuals, and
achieving the EPS is necessary for a
population to adapt to environmental
change and maintain long-term
viability. Isolated populations
eventually are extirpated when
population size drops below the EPS or
threshold level of sustainability (Soulé
1980, pp. 162—-164). Evidence of
recruitment in many populations of
these two species is scant, making
recruitment reduction or outright failure
suspect. These populations may be
experiencing the bottleneck effect of not
attaining the EPS. Small, isolated, below
the EPS-threshold populations of short-
lived species (most fish hosts)
theoretically die out within a decade or
so, while below-threshold populations
of long-lived species, such as the
Neosho mucket and rabbitsfoot, might
take decades to die out even given years
of total recruitment failure. Without
genetic interchange, small, isolated

populations could be slowly expiring, a
phenomenon termed the extinction debt
(Tilman et al. 1994, pp. 65—66). Even
given the absence of existing or new
anthropogenic threats, disjunct
populations may be lost as a result of
current below-threshold effective
population size. Additionally, evidence
indicates that general habitat
degradation continues to decrease
habitat patch size, further contributing
to the decline of Neosho mucket and
rabbitsfoot populations.

We find that fragmentation and
isolation of small remaining populations
of the Neosho mucket and rabbitsfoot
are current and ongoing threats to both
species throughout all of their ranges
and will continue into the future.
Further, stochastic events may play a
magnified role in population extirpation
when small, isolated populations are
involved.

Invasive Nonindigenous Species

Various invasive or nonnative species
of aquatic organisms are firmly
established in the range of the Neosho
mucket and rabbitsfoot. The nonnative,
invasive species that poses the most
significant threat is the zebra mussel,
Dreissena polymorpha, introduced from
Europe. Its invasion poses a threat to
mussel faunas in many regions, and
species extinctions are expected as a
result of its continued spread in the
eastern United States (Ricciardi et al.
1998, p. 613). Strayer (1999b, pp. 75-80)
reviewed in detail the mechanisms by
which zebra mussels affect native
mussels. Zebra mussels attach in large
numbers to the shells of live native
mussels and are implicated in the loss
of entire native mussel beds. Fouling
effects include impeding locomotion
(both laterally and vertically),
interfering with normal valve
movements, deforming valve margins,
and locally depleting food resources and
increasing waste products. Heavy
infestations of zebra mussels on native
mussels may overly stress the animals
by reducing their energy stores. They
may also reduce food concentrations to
levels too low to support reproduction,
or even survival in extreme cases. Zebra
mussels also may affect Neosho mucket
and rabbitsfoot through filtering and
removing their sperm and possibly
glochidia from the water column, thus
reducing reproductive potential. Habitat
for native mussels also may be degraded
by large deposits of zebra mussel
pseudofeces (undigested waste material
passed out of the incurrent siphon)
(Vaughan 1997, p. 11).

Overlapping much of the current
range of the Neosho mucket and
rabbitsfoot, zebra mussels have been
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detected or are established in Neosho
mucket (Neosho and Verdigris Rivers)
and rabbitsfoot streams (Ohio,
Allegheny, Green, Tennessee, White,
and Verdigris Rivers, and French and
Bear Creeks). Zebra mussel populations
appear to be maintained primarily in
streams with barge navigation (Stoeckel
et al. 2003, p. 334). As zebra mussels
may maintain high densities in big
rivers, large tributaries, and below
infested reservoirs, rabbitsfoot
populations in these affected areas have
the potential to be significantly affected.
In addition, there is long-term potential
for zebra mussel invasions into other
systems that currently harbor Neosho
mucket and rabbitsfoot populations.
However, evidence is mounting in some
northern streams where there is no
barge navigation (French Creek and
Tippecanoe River) and southern ones
with barge traffic (Tennessee River) that
the zebra mussel threat to native
mussels may be minimal because native
freshwater mussel populations are able
to survive when zebra mussel
abundance is low (Butler 2005, p.116;
Fisher 2009, pers. comm.).

The Asian clam (Corbicula fluminea)
has spread throughout the range of
Neosho mucket and rabbitsfoot since its
introduction in the early twentieth
century. It competes with native
mussels, particularly juveniles, for
resources such as food, nutrients, and
space (Neves and Widlak 1987, p. 6; Leff
et al. 1990, p. 414), and may ingest
sperm, glochidia, and newly
metamorphosed juveniles of native
mussels (Strayer 1999b, p. 82; Yeager et
al. 2000, p. 255). Periodic die-offs of
Asian clams may produce enough
ammonia and consume enough
dissolved oxygen to kill native mussels
(Strayer 1999b, p. 82). Yeager et al.
(2000, pp. 257—-258) determined that
high densities of Asian clams negatively
affect the survival and growth of newly
metamorphosed juvenile mussels and
thus reduced recruitment. Dense Asian
clam populations actively disturb
sediments that may reduce habitat for
juveniles of native mussels (Strayer
1999b, p. 82).

Asian clam densities vary widely in
the absence of native mussels or in
patches with sparse mussel
concentrations, but Asian clam density
is never high in dense mussel beds,
indicating that the clam is unable to
successfully invade small-scale habitat
patches with high unionid biomass
(Vaughn and Spooner 2006, pp. 334—
335). The invading clam, therefore,
appears to preferentially invade sites
where mussels are already in decline
(Strayer 1999b, pp. 82—83; Vaughn and
Spooner 2006, pp. 332—-336) and does

not appear to be a causative factor in the
decline of mussels in dense beds.
However, an Asian clam population that
thrives in previously stressed, sparse
mussel populations might exacerbate
mussel decline through competition and
by impeding mussel population
expansion (Vaughn and Spooner 2006,
pp. 335-336).

A molluscivore (mollusk eater), the
introduced black carp
(Mylopharyngodon piceus), is a
potential threat to Neosho mucket and
rabbitsfoot (Strayer 1999b, p. 89). It has
been proposed for widespread use by
aquaculturists to control snails, the
intermediate host of a trematode
(flatworm) parasite affecting catfish in
ponds in the southeast and lower
midwest. They are known to feed on
various mollusks, including mussels
and snails, in China. They are the
largest of the Asiatic carp species,
reaching more than 1.2 meters (4 feet) in
length (Nico and Williams 1996, p. 6).
Foraging rates for a 4-year-old fish
average 1.4-1.8 kg (3 or 4 pounds) a day,
indicating that a single individual could
consume 9,072 kilograms (10 tons) of
native mollusks during its lifetime
(MICRA 2005, p. 1). In 1994, 30 black
carp escaped from an aquaculture
facility in Missouri during a flood. The
escape of nonsterile black carp is
considered imminent by conservation
biologists (Butler 2007, pp. 95—96). The
black carp was officially added to the
Federal list of injurious wildlife species
on October 18, 2007 (72 FR 59019).

The round goby (Neogobius
melanostomus) is another nonnative,
invasive fish species released in the
1980s that is well established and likely
to spread through the Mississippi River
system (Strayer 1999b, pp. 87—88). This
species is an aggressive competitor of
similar-sized benthic fishes (sculpins
and darters), as well as a voracious
carnivore, despite its size (less than 25.4
centimeters (10 inches) in length),
preying on a variety of foods, including
small mussels and fishes that could
serve as glochidial hosts (Strayer 1999b,
p- 88; Janssen and Jude 2001, p. 325).
Round gobies may, therefore, pose a
threat to Neosho mucket and rabbitsfoot
reproduction.

The golden alga (Prymnesium
parvum) is an invasive marine or
estuarine algae that likely originated in
Europe (Barkoh and Fries 2010, p. 2).
Golden alga is found throughout 20
States in the United States. Algae
blooms and fish kills have been reported
in the following States that overlap the
range of Neosho mucket and rabbitsfoot:
Arkansas, Oklahoma, Alabama,
Louisiana, Mississippi, Georgia, West
Virginia, and Kentucky (Hambright

2012, p. 33). Golden alga blooms have
been associated with mine and gas
outfalls, specifically high chlorides
(Sextone 2012, p. 1). Golden alga can
give off toxins, when inorganic nitrogen
and phosphorous are scarce, that are
lethal to gill-breathing organisms, such
as mussels and fishes. The toxins also
can kill other invertebrates, planktonic
algae, and bacteria (Barkoh and Fries
2010, p. 1). A golden alga bloom can be
detrimental to Neosho mucket and
rabbitsfoot by directly killing
individuals and fish hosts and
destroying their food base. Nonnative,
invasive species, such as those
described above, are an ongoing threat
to the Neosho mucket and rabbitsfoot.
This threat is likely to increase as these
and potentially other invasive species
expand their occupancy within the
ranges of the Neosho mucket and
rabbitsfoot through displacement,
recruitment interference, and direct
predation of the mussels and their fish
hosts.

Temperature

Natural temperature regimes can be
altered by impoundments, tailwater
releases from dams, industrial and
municipal effluents, and changes in
riparian habitat. Low temperatures can
significantly delay or prevent
metamorphosis in mussels (Watters and
O’Dee 1999, pp. 454-455). Cold water
effluent below dams may negatively
impact populations; rabbitsfoot were
less abundant and in poor condition
below a cold water outflow on the Little
River, compared to two other sites
upstream (Galbraith and Vaughn 2011,
p. 198). Low water temperatures caused
by dam releases also may disrupt
seasonal patterns in reproduction on the
Little River (Galbraith and Vaughn 2009,
pp. 43—44).

Exact critical thermal limits for
survival and normal functioning of
many freshwater mussel species are
unknown. However, high temperatures
can reduce dissolved oxygen
concentrations in the water, which
slows growth, reduces glycogen stores,
impairs respiration, and may inhibit
reproduction (Fuller 1974, pp. 240—
241). Thermally sensitive species
decrease their water filtering and
oxygen consumption at higher
temperatures (Spooner and Vaughn
2008, p. 314). Although we do not have
physiological data on rabbitsfoot and
Neosho mucket, closely related species,
the plain pocketbook (Lampsilis
cardium) and the pimpleback (Quadrula
pustulosa), are thermally sensitive
(Spooner and Vaughn 2008, p. 313).
Water temperature increases have been
documented to shorten the period of
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glochidial encystment, reduce righting
speed (various reflexes that tend to
bring the body into normal position in
space and resist forces acting to displace
it out of normal position), and slow
burrowing and movement responses
(Bartsch et al. 2000, p. 237; Watters et
al. 2001, p. 546; Schwalb and Pusch
2007, pp. 264-265). Several studies
have documented the influence of
temperature on the timing aspects of
mussel reproduction (Gray et al. 2002,
p. 156; Allen et al. 2007, p. 85;
Steingraeber et al. 2007, pp. 303-309).
Peak glochidial releases are associated
with water temperature thresholds that
can be thermal minimums or
maximums, depending on the species
(Watters and O’Dee 2000, p. 136).

Alterations in temperature regimes in
streams, such as those described above,
are an ongoing threat to the Neosho
mucket and rabbitsfoot. This threat is
likely to continue and increase in the
future due to additional navigation or
water supply projects and as land use
conversion to urban uses increases
within the entire ranges of the Neosho
mucket and rabbitsfoot.

Climate Change

Our analyses under the Act include
consideration of ongoing and projected
changes in climate. The terms “climate”
and “‘climate change” are defined by the
Intergovernmental Panel on Climate
Change (IPCC). “Climate” refers to the
mean and variability of different types
of weather conditions over time, with 30
years being a typical period for such
measurements, although shorter or
longer periods also may be used (IPCC
2007, p. 78). The term ““climate change”
thus refers to a change in the mean or
variability of one or more measures of
climate (e.g., temperature or
precipitation) that persists for an
extended period, typically decades or
longer, whether the change is due to
natural variability, human activity, or
both (IPCC 2007, p. 78). Various types
of changes in climate can have direct or
indirect effects on species. These effects
may be positive, neutral, or negative and
they may change over time, depending
on the species and other relevant
considerations, such as the effects of
interactions of climate with other
variables (e.g., habitat fragmentation)
(IPCC 2007, pp. 8-14, 18-19). In our
analyses, we use our expert judgment to
weigh relevant information, including
uncertainty, in our consideration of
various aspects of climate change.

Projected changes in climate and
related effects can vary substantially
across and within different regions of
the world (e.g., IPCC 2007a, pp. 8-12).
Thus, although global climate

projections are informative and in some
cases are the only or the best scientific
information available, to the extent
possible we use “downscaled” climate
projections which provide higher
resolution information that is more
relevant to the spatial scales used to
assess effects to a given species (see
Glick et al. 2011, pp. 58-61 for a
discussion of downscaling). With regard
to our analysis for the Neosho mucket
and the rabbitsfoot, downscaled
projections of climate change are
available, but projecting precise effects
on these two species from downscaled
models is difficult because of the large
geographic areas inhabited by both
species. However, projections for the
change in annual air temperature by the
year 2080 for the Neosho mucket ranges
between an increase of 7 to 8 degrees
Fahrenheit (°F) and for the rabbitsfoot,
an increase of 4.5 to 8 °F in annual air
temperature (Maura et al. 2007, as
displayed on http://
www.climatewizard.org/# 2012).
Mussels can be placed into thermal
guilds, thermally sensitive and
thermally tolerant species, according to
their response to warm summer water
temperatures greater than 35 °C (95 °F)
(Spooner and Vaughn 2008, p. 313).
Although we do not have physiological
data on rabbitsfoot and Neosho mucket,
closely related species, Lampsilis
cardium and Quadrula pustulosa, are
thermally sensitive (Spooner and
Vaughn 2008, p. 313). Data for the
Kiamichi River in Oklahoma suggests
that, over the past 17 years as water and
air temperatures have increased, mussel
beds once dominated by thermally
sensitive species are now dominated by
thermally tolerant species (Galbraith et
al. 2010, p. 1179; Spooner and Vaughn
2008, p. 316). As temperature increases
due to climate change throughout the
range of Neosho mucket and rabbitsfoot,
both species may experience population
declines as warmer rivers are more
suitable for thermally tolerant species.

Ficke et al. (2005, pp. 67—-69; 2007,
pPp- 603-605) described the general
potential effects of climate change on
freshwater fish populations worldwide.
Overall, the distribution of fish species
is expected to change, including range
shifts and local extirpations. Because
freshwater mussels are entirely
dependent upon a fish host for
successful reproduction and dispersal,
any changes in local fish populations
would also affect freshwater mussel
populations. Therefore, mussel
populations will reflect local
extirpations or decreases in abundance
of fish species.

Conservation Measures

Nonregulatory conservation measures
that address these threats include
implementing artificial propagation
programs (see Summary of Factor A).
The Interior Highlands Mollusk
Conservation Council, Ohio River
Ecosystem Team—Mollusk
Subcommittee and similar working
groups targeting mussel conservation
efforts, has been created and includes
the Service, State and Federal agencies,
nongovernmental organizations,
academia, and Tribes.

Summary of Factor E

A variety of natural and manmade
factors threatens the continued
existence of Neosho mucket and
rabbitsfoot. Forty-one of the 51 (80
percent) extant rabbitsfoot populations
are isolated from viable populations. A
lack of recruitment and genetic isolation
pose a threat to the continued existence
of these species. Invasive,
nonindigenous species, such as zebra
mussel, black carp, and Asian clam,
have potentially adversely affected
populations of the Neosho mucket and
rabbitsfoot and their fish hosts, and
these effects are expected to persist into
the future. Evidence exists that the
interaction of climate change and water
management negatively impacts mussels
(Galbraith et al. 2010, pp. 1179-1180).
Drought combined with water
management practices has led to high
mortality in thermally sensitive species
(Galbraith et al. 2010, pp. 1180-1181).
Based on the best available information,
we are unable to predict the timing and
scope of any changes to these mussel
species that may occur as a result of
climate change effects, particularly
when combined with effects from water
management practices.

Cumulative Effects of Threats

The life-history traits and habitat
requirements of the Neosho mucket and
rabbitsfoot, and other freshwater
mussels in general, make them
extremely susceptible to environmental
change. Unlike other aquatic organisms
(e.g., aquatic insects and fish), mussels
have limited refugia from stream
disturbances (e.g., droughts,
sedimentation, chemical contaminants).
Mechanisms leading to the decline of
Neosho mucket and rabbitsfoot, as
discussed above, range from local (e.g.,
riparian clearing, chemical
contaminants, etc.) to regional
influences (e.g., altered flow regimes,
channelization, etc.), to global climate
change. The synergistic (interaction of
two or more components) effects of
threats are often complex in aquatic
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environments, making it difficult to
predict changes in mussel and fish
host(s) distribution, abundance, and
habitat availability that may result from
these effects. While these stressors may
act in isolation, it is more probable that
many stressors are acting
simultaneously (or in combination)
(Galbraith et al. 2010, p. 1176) on
Neosho mucket and rabbitsfoot
populations.

Summary of Threats

The decline of the Neosho mucket
and rabbitsfoot (described by Butler
2005, entire; described by Service 2010,
entire) is primarily the result of habitat
loss and degradation (Neves 1991, p.
252). Chief among the causes of decline,
but in no particular ranking order, are
impoundments, sedimentation,
channelization, chemical contaminants,
oil and natural gas development, and
mining (Neves 1991, p. 252; Neves 1993,
pp. 4-6; Williams et al. 1993, pp. 7-9;
Neves et al. 1997, pp. 60 and 63-75;
Watters 2000, pp. 262—267). These
stressors have had profound adverse
effects on Neosho mucket and
rabbitsfoot populations, their habitats,
and fish hosts.

Regulations at the Federal level may
not be providing the protection needed
for the Neosho mucket and rabbitsfoot.
For example, 8 of the 11 (73 percent)
viable rabbitsfoot populations are
located in waters listed as impaired
under section 303(d) of the CWA. In
addition, numerous tributaries within
watersheds with viable Neosho mucket
and rabbitsfoot populations also are
listed as impaired waters under section
303(d) of the CWA. The CWA has a
stated goal to establish water quality
standards that protect aquatic species,
including mussel species. However, the
CWA has generally been insufficient at
protecting mussels, and adequate water
quality criteria that are protective of all
mussel life stages, particularly glochidia
and juveniles, may not be established.
Little information is known about
specific sensitivities of mussels to
various pollutants, but both species
continue to decline due to the effects of
poor water quality, contaminants, and
other factors.

The majority of extant Neosho mucket
populations are small and isolated, with
only one viable population remaining.
The majority of extant rabbitsfoot
populations are marginal and small (78
percent) and isolated (80 percent), with
only two small (5 percent) and 4 viable
populations (36 percent) not isolated
from another viable population (Butler
2005, p. 22; Service 2010, pp. 3—-8). The
patchy distributional pattern of
populations in short river reaches makes

them more susceptible to extirpation
from single catastrophic events, such as
toxic chemical spills (Watters and Dunn
1995, p. 257). Furthermore, this level of
isolation makes natural recolonization
of extirpated populations virtually
impossible without human intervention.
Various nonnative species of aquatic
organisms are firmly established in the
range of the Neosho mucket and
rabbitsfoot. The nonnative species that
poses the most significant threat to the
Neosho mucket and rabbitsfoot is the
zebra mussel. Although attempts to
alleviate some of these threats are
ongoing at some locations, no
populations appear to be without threats
that are negatively impacting the
species.

Determination

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats to the Neosho mucket
and the rabbitsfoot. Section 3(6) of the
Act defines an endangered species as
“any species that is in danger of
extinction throughout all or a significant
portion of its range” and defines a
threatened species as “any species that
is likely to become endangered
throughout all or a significant portion of
its range within the foreseeable future.”
As described in detail above, these two
species are currently at risk throughout
all of their respective ranges due to the
immediacy, severity, and scope of
threats from habitat destruction and
modification (Factor A) and other
natural or manmade factors affecting
their continued existence (Factor E).
Existing regulatory mechanisms
applicable to these species, such as the
CWA, appear to be inadequate to reduce
these threats from water quality
degradation, in particular, chemical
contaminants (Factor D). Although there
are ongoing actions to alleviate some
threats, no populations appear to be
without current threats. These isolated
species have a limited ability to
recolonize historically occupied stream
and river reaches and are vulnerable to
natural or human-caused changes in
their stream and river habitats.

Their range curtailment, small
population size, and isolation make the
Neosho mucket and rabbitsfoot more
vulnerable to threats such as
sedimentation, disturbance of riparian
corridors, changes in channel
morphology, point- and nonpoint-
source contaminants, urbanization, and
invasive species and to stochastic events
(such as chemical spills).

Neosho Mucket

The Neosho mucket has been
extirpated (no longer in existence) from
approximately 62 percent of its
historical range with only 9 of 16
historical populations remaining
(extant). This mussel is declining
rangewide (eight of the nine extant
populations), with only one remaining
large, viable population. Based on the
best available scientific and commercial
information, we have determined that
the Neosho mucket is in danger of
extinction throughout all of its range.
Therefore, we are listing it as an
endangered species. In other words, we
find that a threatened species status is
not appropriate for the Neosho mucket
due to its contracted range and only one
remaining stable and viable population.

Rabbitsfoot

The rabbitsfoot has been extirpated
from approximately 64 percent of its
historical range. While this species is
declining rangewide, it sustains
recruitment and population viability
consistently in 11 (8 percent of
historical or 22 percent of extant
distribution) large, extant river
populations and, while reduced in
numbers, it also sustains limited
recruitment and distribution in another
17 river populations. Of the 17 river
populations with limited recruitment
and distribution, 15 of these
populations (88 percent) are declining.

All remaining rabbitsfoot populations
continue to be reduced in size or quality
by habitat degradation as a result of
impoundments and dams, navigation
projects, commercial and residential
development, agriculture, chemical
contaminants, mining, and oil and
natural gas development (Factor A).
Climate change could affect in-stream
water temperatures, seasonal water
flows, and mussel and fish host
reproductive activities, including the
availability of mussel fish host species
(Factor E). Invasive species occupying
rabbitsfoot habitat will likely cause
additional displacement and
recruitment interference (Factor E).
Eight of the 11 (73 percent) viable
rabbitsfoot populations are in
watersheds that have numerous
tributaries that are listed as impaired
waters under section 303(d) of the CWA.
Regulatory mechanisms such as the
CWA have been insufficient to
significantly reduce or remove these
types of threats to rabbitsfoot (Factor D).
The synergistic effects of threats such as
these are often complex in aquatic
environments and make it difficult to
predict changes in mussel and fish
host(s) distribution, abundance, and
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habitat availability. These threats are
probably acting simultaneously on the
remaining rabbitsfoot populations with
negative results and are expected to
continue to do so. Thus, while
rabbitsfoot sustains 11 viable
populations, these populations continue
to be at risk, and the remaining extant
populations are affected by isolation,
fragmentation, limited recruitment and
distribution, and population declines,
which make the species particularly
susceptible to extinction in the near
future if threats continue or increase.
While we have determined that the
rabbitsfoot is not currently in danger of
extinction, because of the threats facing
the species and impacts to its life
history, we find that the species is likely
to become endangered in the foreseeable
future throughout all of its range.
Therefore, we are listing it as a
threatened species. In other words, we
find that endangered status is not
appropriate for the rabbitsfoot because 8
percent of the historical populations or
22 percent of extant populations
remaining in its historical streams can
be considered viable, but are facing
subtle, pervasive threats that are
ubiquitous in each watershed.

Significant Portion of the Range

Under the Act and our implementing
regulations, a species may warrant
listing if it is endangered or threatened
throughout all or a significant portion of
its range. The Act defines “‘endangered
species’ as any species which is “in
danger of extinction throughout all or a
significant portion of its range,” and
“threatened species” as any species
which is “likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range.” The
definition of “species” is also relevant
to this discussion. The Act defines
“species” as follows: “The term
‘species’ includes any subspecies of fish
or wildlife or plants, and any distinct
population segment (DPS) of any
species of vertebrate fish or wildlife
which interbreeds when mature.”

Two recent district court decisions
have addressed whether the SPR
language allows the Service to list or
protect less than all members of a
defined “species”: Defenders of Wildlife
v. Salazar, 729 F. Supp. 2d 1207 (D.
Mont. 2010), concerning the Service’s
delisting of the Northern Rocky
Mountains gray wolf (74 FR 15123,
April 2, 2009); and WildEarth
Guardians v. Salazar, 2010 U.S. Dist.
LEXIS 105253 (D. Ariz. September 30,
2010), concerning the Service’s 2008
finding on a petition to list the
Gunnison’s prairie dog (73 FR 6660,

February 5, 2008). The Service had
asserted in both of these determinations
that it had authority, in effect, to protect
only some members of a “species,” as
defined by the Act (i.e., species,
subspecies, or DPS), under the Act. Both
courts ruled that the determinations
were arbitrary and capricious on the
grounds that this approach violated the
plain and unambiguous language of the
Act. The courts concluded that reading
the SPR language to allow protecting
only a portion of a species’ range is
inconsistent with the Act’s definition of
“species.” The courts concluded that
once a determination is made that a
species (i.e., species, subspecies, or
DPS) meets the definition of
“endangered species” or ‘‘threatened
species,” it must be placed on the list
in its entirety and the Act’s protections
applied consistently to all members of
that species (subject to modification of
protections through special rules under
sections 4(d) and 10(j) of the Act).

We evaluated the current range of the
Neosho mucket and rabbitsfoot to
determine if there is any apparent
geographic concentration of potential
threats for either species. The Neosho
mucket and rabbitsfoot are highly
restricted in their ranges, and the threats
occur throughout their ranges. We
considered the potential threats due to
impoundments, sedimentation,
channelization, chemical contaminants,
oil and gas development, mining, and
climate change. We found no
concentration of threats because of the
species’ limited and curtailed ranges,
and uniformity of the threats throughout
their entire range. Having determined
that the Neosho mucket is endangered
throughout its entire range, it is not
necessary to evaluate whether there are
any significant portions of its range.
Having determined that the rabbitsfoot
is threatened throughout its entire
range, we must next consider whether
there are any significant portions of the
range where the rabbitsfoot is in danger
of extinction or is likely to become
endangered in the foreseeable future.

We found no portion of the
rabbitsfoot’s range where potential
threats are significantly concentrated or
substantially greater than in other
portions of its range. Therefore, we find
that factors affecting the species are
essentially uniform throughout its
range, indicating no portion of the range
of the species warrants further
consideration of possible endangered or
threatened status under the Act.
Therefore, we find there is no
significant portion of the rabbitsfoot
range that may warrant a different
status.

Critical Habitat

In the October 16, 2012, proposed rule
to list the species (77 FR 63440), we also
determined that designation of critical
habitat was prudent, and critical habitat
was determinable, for both the Neosho
mucket and rabbitfoot, and we proposed
critical habitat for both species. We will
issue a final determination on critical
habitat for Neosho mucket and
rabbitsfoot under the Act in the near
future.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened species under the Act
include recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing results in
public awareness and conservation by
Federal, State, Tribal, and local
agencies, private organizations, and
individuals. The Act encourages
cooperation with the States and requires
that recovery actions be carried out for
all listed species. The protection
required by Federal agencies and the
prohibitions against certain activities
are discussed, in part, below.

The primary purpose of the Act is the
conservation of endangered and
threatened species and the ecosystems
upon which they depend. The ultimate
goal of such conservation efforts is the
recovery of these listed species, so that
they no longer need the protective
measures of the Act. Subsection 4(f) of
the Act requires the Service to develop
and implement recovery plans for the
conservation of endangered and
threatened species. The recovery
planning process involves the
identification of actions that are
necessary to halt or reverse the species’
decline by addressing the threats to its
survival and recovery. The goal of this
process is to restore listed species to a
point where they are secure, self-
sustaining, and functioning components
of their ecosystems.

Recovery planning includes the
development of a recovery outline
shortly after a species is listed and
preparation of a draft and final recovery
plan. The recovery outline guides the
immediate implementation of urgent
recovery actions and describes the
process to be used to develop a recovery
plan. Revisions of the plan may be done
to address continuing or new threats to
the species, as new substantive
information becomes available. The
recovery plan identifies site-specific
management actions that set a trigger for
review of the five factors that control
whether a species remains endangered
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or may be downlisted or delisted, and
methods for monitoring recovery
progress. Recovery plans also establish
a framework for agencies to coordinate
their recovery efforts and provide
estimates of the cost of implementing
recovery tasks. Recovery teams
(comprising species experts, Federal
and State agencies, nongovernmental
organizations, and stakeholders) are
often established to develop recovery
plans. When completed, the recovery
outline, draft recovery plan, and the
final recovery plan will be available on
our Web site (http://www.fws.gov/
endangered), or from our Arkansas
Ecological Services Field Office (see FOR
FURTHER INFORMATION CONTACT).

Implementation of recovery actions
generally requires the participation of a
broad range of partners, including other
Federal agencies, States, Tribes,
nongovernmental organizations,
businesses, and private landowners.
Examples of recovery actions include
habitat restoration (e.g., restoration of
native vegetation), research, captive
propagation and reintroduction, and
outreach and education. The recovery of
many listed species cannot be
accomplished solely on Federal lands
because their range may occur primarily
or solely on non-Federal lands. To
achieve recovery of these species
requires cooperative conservation efforts
on private, State, and Tribal lands.

Once these species are listed, funding
for recovery actions will be available
from a variety of sources, including
Federal budgets, State programs, and
cost-share grants for non-Federal
landowners, the academic community,
and nongovernmental organizations. In
addition, pursuant to section 6 of the
Act, the States of Alabama, Arkansas,
Indiana, Illinois, Kansas, Kentucky,
Louisiana, Mississippi, Missouri, Ohio,
Oklahoma, Pennsylvania, Tennessee,
and West Virginia would be eligible for
Federal funds to implement
management actions that promote the
protection or recovery of the Neosho
mucket and rabbitsfoot. Information on
our grant programs that are available to
aid species recovery can be found at:
http://www.fws.gov/grants.

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as endangered or
threatened and with respect to its
critical habitat, if any is designated.
Regulations implementing this
interagency cooperation provision of the
Act are codified at 50 CFR part 402.
Section 7(a)(4) of the Act requires
Federal agencies to confer with the
Service on any action that is likely to
jeopardize the continued existence of a

species proposed for listing or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2) of
the Act requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
the species or destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with the Service.

Federal agency actions within these
species’ habitat that may require
conference or consultation or both as
described in the preceding paragraph
include, but are not limited to, the
funding of, carrying out, or the issuance
of permits for reservoir construction,
navigation, natural gas extraction,
stream alterations, discharges,
wastewater facility development, water
withdrawal projects, pesticide
registration, mining, and road and
bridge construction. This may include,
but is not limited to, management and
any other landscape-altering activities
on Federal lands administered by the
Department of Defense, and U.S.
Department of Agriculture Forest
Service; issuance of CWA permits by the
Army Corps of Engineers and EPA;
construction and maintenance of
interstate power and natural gas
transmission line right-of-ways by the
Federal Energy Regulatory Commission;
and construction and maintenance of
roads or highways by the FHWA.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered and threatened
wildlife. The prohibitions of section
9(a)(1) of the Act, codified at 50 CFR
17.21 and 17.31 for endangered and
threatened wildlife make it illegal for
any person subject to the jurisdiction of
the United States to take (includes
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect; or
to attempt any of these), import, export,
ship in interstate commerce in the
course of commercial activity, or sell or
offer for sale in interstate or foreign
commerce any listed species. Under the
Lacey Act (18 U.S.C. 42-43; 16 U.S.C.
3371-3378), it is also illegal to possess,
sell, deliver, carry, transport, or ship
any such wildlife that has been taken
illegally. Certain exceptions apply to
agents of the Service and State
conservation agencies.

We may issue permits to carry out
otherwise prohibited activities
involving endangered and threatened
wildlife species under certain
circumstances. Regulations governing

permits are codified at 50 CFR 17.22 for
endangered species, and at 17.32 for
threatened species. With regard to
endangered wildlife, a permit must be
issued for the following purposes: For
scientific purposes, to enhance the
propagation or survival of the species,
and for incidental take in connection
with otherwise lawful activities.

Our policy, as published in the
Federal Register on July 1, 1994 (59 FR
34272), is to identify, to the maximum
extent practicable at the time a species
is listed, those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of a proposed listing on
planned and ongoing activities within
the range of species proposed for listing.
The following activities could
potentially result in a violation of
section 9 of the Act for the Neosho
mucket and rabbitsfoot; this list is not
comprehensive:

(1) Collecting, handling, possessing,
selling, delivering, carrying, or
transporting of the species, including
import or export across State lines and
international boundaries that are
unauthorized, except for properly
documented antique specimens of these
taxa at least 100 years old, as defined by
section 10(h)(1) of the Act;

(2) Introduction of nonnative species
that compete with or prey upon the
Neosho mucket and rabbitsfoot, such as
the introduction of a predator of
mussels like the nonnative black carp,
to any water body where these species
occur;

(3) The release of biological control
agents that attack any life stage of
Neosho mucket and rabbitsfoot that is
unauthorized;

(4) Modification of the channel or
water flow of any stream in which the
Neosho mucket and rabbitsfoot are
known to occur that is unauthorized or
not covered under the Act for impacts
to these species; and

(5) Discharge of chemicals or fill
material into any waters supporting the
Neosho mucket and rabbitsfoot that are
unauthorized or not covered under the
Act for impacts to these species.

Questions regarding whether specific
activities would constitute a violation of
section 9 of the Act should be directed
to the Service’s Ecological Services
Field Office in the State where the
proposed activities will occur. Requests
for copies of the regulations concerning
listed animals and general inquiries
regarding prohibitions and permits may
be addressed to the U.S. Fish and
Wildlife Service, Endangered Species
Permits, 1875 Century Boulevard, Suite
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200, Atlanta, GA 30345; telephone: 404—
679-7140; facsimile: 404—679-7081.

Under section 4(d) of the Act, the
Secretary has discretion to issue such
regulations as she deems necessary and
advisable to provide for the
conservation of threatened species. Our
implementing regulations (50 CFR
17.31) for threatened wildlife generally
incorporate the prohibitions of section 9
of the Act for endangered wildlife,
except when a “special rule”
promulgated pursuant to section 4(d) of
the Act has been issued with respect to
a particular threatened species. In such
a case, the general prohibitions in 50
CFR 17.31 would not apply to that
species, and instead, the special rule
would define the specific take
prohibitions and exceptions that would
apply for that particular threatened
species, which we consider necessary
and advisable to conserve the species.
The Secretary also has the discretion to
prohibit by regulation with respect to a
threatened species any act prohibited by
section 9(a)(1) of the Act. We are not
proposing to promulgate a special
section 4(d) rule, and as a result, all of
the section 9 prohibitions, including the
“take” prohibitions, will apply to the
rabbitsfoot.

Required Determinations

National Environmental Policy Act (42
U.S.C. 4321 et seq.)

We have determined that
environmental assessments and

connection with listing a species as an
endangered or threatened species under
the Endangered Species Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994
(Government-to-Government Relations
with Native American Tribal
Governments; 59 FR 22951), Executive
Order 13175 (Consultation and
Coordination With Indian Tribal
Governments), and the Department of
the Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. In
accordance with Secretarial Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge
our responsibilities to work directly
with tribes in developing programs for
healthy ecosystems, to acknowledge that
tribal lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to tribes.
We determined that tribal lands or their
interests will not be affected by the
listing of the Neosho mucket and
rabbitsfoot.

at http://www.regulations.gov and upon
request from the Field Supervisor,
Arkansas Ecological Services Field
Office (see FOR FURTHER INFORMATION
CONTACT).

Authors

The primary authors of this document
are the staff members of the Arkansas
Ecological Service Field Office (see FOR
FURTHER INFORMATION CONTACT).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as follows:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; 4201—4245; unless otherwise noted.

m 2. Amend §17.11(h) by adding new
entries for “Mucket, Neosho’ and
“Rabbitsfoot” to the List of Endangered
and Threatened Wildlife in alphabetical
order under Clams to read as set forth
below:

. . §17.11 Endangered and threatened
environmental impact statements, as ) wildlife
defined under the authority of the References Cited e,
National Environmental Policy Act A complete list of all references cited
(NEPA), need not be prepared in in this rule is available on the Internet (h) * * *
Species Vertebrate
- lation where : Critical Special
Historic range popu Status  When listed :
Common name Scientific name endangered or habitat rules
threatened
CLAMS
Mucket, Neosho ....... Lampsilis U.S.A. (AR, KS, Entire ... E 816 NA NA
rafinesqueana. MO, OK).
Rabbitsfoot ............... Quadrula cylindrica  U.S.A. (AL, AR, GA, Entire ......ccccceeenne T 816 NA NA
cylindrica. IN, IL, KS, KY,
LA, MO, MS, OH,
OK, PA, TN, WV).
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Dated: August 26, 2013.
Rowan W. Gould,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2013-22245 Filed 9-16—13; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 120918468-3111-02]
RIN 0648-XC873

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 620 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
620 in the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the C season allowance of the 2013 total
allowable catch of pollock for Statistical
Area 620 in the GOA.

DATES: Effective 1200 hours, Alaska
local time (A.Lt.), September 13, 2013,
through 1200 hours, A.Lt., October 1,
2013.

FOR FURTHER INFORMATION CONTACT: ]osh
Keaton, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The C season allowance of the 2013
total allowable catch (TAC) of pollock in
Statistical Area 620 of the GOA is 7,600
metric tons (mt) as established by the
final 2013 and 2014 harvest
specifications for groundfish of the GOA
(78 FR 13162, February 26, 2013). In
accordance with §679.20(a)(5)(iv)(B),
the Administrator, Alaska Region,
NMFS (Regional Administrator), hereby
increases the C season pollock
allowance by 166 mt to reflect the total
underharvest of the B season allowance
in Statistical Area 620. Therefore, the
revised C season allowance of the

pollock TAC in Statistical Area 620 is
7,766 mt (7,600 mt plus 166 mt).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the C season allowance
of the 2013 TAC of pollock in Statistical
Area 620 of the GOA has been reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 7,566 mt and is setting
aside the remaining 200 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 620 of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Acting Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) and as such
requirement is impracticable and
contrary to the public interest. This
requirement is impracticable and
contrary to the public interest as it
would prevent NMFS from responding
to the most recent fisheries data in a
timely fashion and would delay the
closure of directed fishing for pollock in
Statistical Area 620 of the GOA. NMFS
was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of September
10, 2013.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: September 11, 2013.

James P. Burgess,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-22588 Filed 9-12—13; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 121018563-3418-02]
RIN 0648-XC872

Fisheries of the Exclusive Economic
Zone Off Alaska; Sharks in the Bering
Sea and Aleutian Islands Management
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting retention
of sharks in the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary because the 2013
total allowable catch (TAC) of sharks in
the BSAI has been reached.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), September 12, 2013,
through 2400 hrs, A.l.t., December 31,
2013.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—-7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2013 TAC sharks in the BSAI is
100 metric tons (mt) as established by
the final 2013 and 2014 final harvest
specifications for groundfish of the GOA
(78 FR 13813, March 1, 2013).

In accordance with §679.20(d)(2), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that the 2013 TAC of sharks
in the BSAI has been reached.
Therefore, NMFS is requiring that
sharks caught in the BSAI be treated as
prohibited species in accordance with
§679.21(b).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
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pursuant to the authority set forth at 5 public comment because the most This action is required by §§ 679.20
U.S.C. 553(b)(B) as such requirement is  recent, relevant data only became and 679.21 and is exempt from review
@mpracticab‘le and contrary to the public  available as of September 10, 2013. under Executive Order 12866.
interest. This requirement is . The AA also finds good cause to Authority: 16 U.S.C. 1801 et seq.
impracticable and contrary to the public . . .
interest as it would prevent NMFS from waive the 30-day delay in the effective Dated: September 11, 2013.

: . - date of this action under 5 U.S.C. James P. Burgess
responding to the most recent fisheries d his findine is based - burgess,
data in a timely fashion and would 553(d)(3). This 1nding 15 based upon Acting Deputy Director, Office of Sustainable
delay prohibiting the retention of sharks the reasons provided above for waiver of  Fisheries, National Marine Fisheries Service.
in the BSAIL NMFS was unable to prior notice and opportunity for public [FR Doc. 201322585 Filed 9-12-13; 4:15 pm]

publish a notice providing time for comment. BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 915
[Doc. No. AMS-FV-13-0054; FV13-915-2
PR]

Avocados Grown in South Florida;
Increased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
increase the assessment rate established
for the Avocado Administrative
Committee (Committee) for the 2013—-14
and subsequent fiscal periods from
$0.25 to $0.30 per 55-pound bushel
container of Florida avocados handled.
The Committee locally administers the
marketing order, which regulates the
handling of avocados grown in South
Florida. Assessments upon Florida
avocado handlers are used by the
Committee to fund reasonable and
necessary expenses of the program. The
fiscal period begins April 1 and ends
March 31. The assessment rate would
remain in effect indefinitely unless
modified, suspended, or terminated.
DATES: Comments must be received by
October 2, 2013.

ADDRESSES: Interested persons are
invited to submit written comments on
this proposed rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the document number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
proposed rule will be included in the

record and will be made available to the
public. Please be advised that the
identity of the individuals or entities
submitting the comments will be made
public on the Internet at the address
provided above.

FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Marketing Specialist, or
Christian D. Nissen, Regional Director,
Southeast Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 325—8793, or Email:
Doris.Jamieson@ams.usda.gov or
Christian.Nissen@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Order No. 915, as amended (7 CFR part
915), regulating the handling of
avocados grown in South Florida,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Order
12866.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order now in effect, Florida avocado
handlers are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
proposed herein would be applicable to
all assessable Florida avocados
beginning on April 1, 2013, and
continue until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law

and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This proposed rule would increase
the assessment rate established for the
Committee for the 2013—14 and
subsequent fiscal periods from $0.25 to
$0.30 per 55-pound bushel container of
avocados.

The Florida avocado marketing order
provides authority for the Committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
of the Committee are producers and
handlers of Florida avocados. They are
familiar with the Committee’s needs and
with the costs of goods and services in
their local area and are therefore in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2012-13 and subsequent fiscal
periods, the Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on June 12, 2013,
and unanimously recommended 2013—
14 expenditures of $472,553 and an
assessment rate of $0.30 per 55-pound
container of avocados. In comparison,
last year’s budgeted expenditures were
$324,575. The assessment rate of $0.30
is $0.05 higher than the rate currently in
effect. The Committee recommended
increasing the assessment rate to
provide additional funds for research to
address the Laurel Wilt fungus, which
can infect and kill avocado trees.

The major expenditures
recommended by the Committee for the
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2013-14 year include $175,000 for
research, $119,483 for salaries, and
$51,500 for employee benefits. Budgeted
expenses for these items in 2012-13
were $75,000, $101,705, and $48,000,
respectively.

The assessment rate recommended by
the Committee was derived by
reviewing anticipated expenses,
expected shipments of Florida
avocados, and available reserves.
Florida avocado shipments for the year
are estimated at 1,000,000 55-pound
bushel containers, which should
provide $300,000 in assessment income.
Income derived from handler
assessments, interest income, and funds
from the Committee’s authorized reserve
would be adequate to cover budgeted
expenses. Funds in the reserve
(currently $465,000) would be kept
within the maximum permitted by the
order (approximately three fiscal
periods’ expenses, § 915.42).

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations to modify
the assessment rate. The dates and times
of Committee meetings are available
from the Committee or USDA.
Committee meetings are open to the
public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed, and further rulemaking would
be undertaken as necessary. The
Committee’s 2013—14 budget and those
for subsequent fiscal periods would be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the

Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 30 handlers
of Florida avocados subject to regulation
under the order and approximately 300
producers of avocados in the production
area. Small agricultural service firms,
which include avocado handlers, are
defined by the Small Business
Administration (SBA) as those having
annual receipts less than $7,000,000,
and small agricultural producers are
defined as those having annual receipts
less than $750,000 (13 CFR 121.201).

According to Committee data and
information from the National
Agricultural Statistical Service, the
average price for Florida avocados
during the 2011-12 season was
approximately $20.79 per 55-pound
bushel container and total shipments
were slightly higher than 1.2 million 55-
pound bushels. Using the average price
and shipment information, the majority
of avocado handlers could be
considered small businesses under
SBA'’s definition. In addition, based on
avocado production, producer prices,
and the total number of Florida avocado
producers, the average annual producer
revenue is less than $750,000.
Consequently, the majority of avocado
handlers and producers may be
classified as small entities.

This proposal would increase the
assessment rate for the 2013-14 and
subsequent fiscal periods from the
current rate of $0.25 to $0.30 per 55-
pound bushel container of avocados.
The Committee unanimously
recommended the increased assessment
rate, and 2013-14 expenditures of
$472,553. The increase was
recommended to provide an additional
$100,000 for research to address the
Laurel Wilt fungus, which can infect
and kill avocado trees. As previously
stated, income from handler
assessments, interest income, and funds
from reserves, would be adequate to
meet this year’s expenses.

Alternative expenditure and
assessments levels were discussed prior
to arriving at this budget. However, the
Committee agreed on $472,553 in
expenditures, reviewed the quantity of
assessable avocados and available
reserves, and recommended an
assessment rate of $0.30 per 55-pound
bushel container.

This action would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs

may be passed on to producers.
However, these costs would be offset by
the benefits derived by the operation of
the marketing order. In addition, the
Committee’s meeting was widely
publicized throughout the Florida
avocado industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the June 12, 2013,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue. Finally,
interested persons are invited to submit
comments on this proposed rule,
including the regulatory and
informational impacts of this action on
small businesses.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189 Generic
OMB Fruit Crops. No changes in those
requirements as a result of this action
are necessary. Should any changes
become necessary, they would be
submitted to OMB for approval.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
Florida avocado handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
more opportunities for citizens to access
Government information and services,
and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this action.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously-mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

A 15-day comment period is provided
to allow interested persons to respond
to this proposed rule. Fifteen days is
deemed appropriate because: (1) The
2013-14 fiscal period began on April 1,
2013, and the marketing order requires
that the rate of assessment for each
fiscal period apply to all assessable
Florida avocados handled during such
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fiscal period; (2) the Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; and (3) handlers are aware of this
action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years.

List of Subjects in 7 CFR Part 915
Avocados, Reporting and
recordkeeping requirements.
For the reasons set forth in the

preamble, 7 CFR part 915 is proposed to
be amended as follows:

PART 915—AVOCADOS GROWN IN
SOUTH FLORIDA

m 1. The authority citation for 7 CFR
part 915 continues to read as follows:
Authority: 7 U.S.C. 601-674.

m 2. Section 915.235 is revised to read
as follows:

§915.235 Assessment rate.

On and after April 1, 2013, an
assessment rate of $0.30 per 55-pound
container or equivalent is established
for avocados grown in South Florida.

Dated: September 11, 2013.

Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2013-22539 Filed 9-16—13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 984
[Doc. No. AMS—FV-13-0056; FV13-984—1
PR]

Walnuts Grown in California; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
increase the assessment rate established
for the California Walnut Board (Board)
for the 2013-14 and subsequent
marketing years from $0.0175 to $0.0189
per kernelweight pound of
merchantable walnuts. The Board
locally administers the marketing order
which regulates the handling of walnuts
grown in California. Assessments upon
walnut handlers are used by the Board
to fund reasonable and necessary
expenses of the program. The marketing
year begins September 1 and ends

August 31. The assessment rate would
remain in effect indefinitely unless
modified, suspended, or terminated.
DATES: Comments must be received by
October 17, 2013.

ADDRESSES: Interested persons are
invited to submit written comments on
this proposed rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the document number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
proposed rule will be included in the
record and will be made available to the
public. Please be advised that the
identity of the individuals or entities
submitting comments will be made
public on the Internet at the address
provided above.

FOR FURTHER INFORMATION CONTACT:
Andrea Ricci, Marketing Specialist, or
Martin Engeler, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or Email:
Andrea.Ricci@ams.usda.gov or
Martin.Engeler@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Order No. 984, as amended (7 CFR part
984), regulating the handling of walnuts
grown in California, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Order
12866.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order now in effect, California walnut

handlers are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
proposed herein would be applicable to
all assessable walnuts beginning on
September 1, 2013, and continue until
amended, suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This proposed rule would increase
the assessment rate established for the
Board for the 2013—14 and subsequent
marketing years from $0.0175 to $0.0189
per kernelweight pound of
merchantable walnuts.

The California walnut marketing
order provides authority for the Board,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
of the Board are growers and handlers
of California walnuts. They are familiar
with the Board’s needs and with the
costs of goods and services in their local
area and are therefore in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

For the 2011-12 and subsequent
marketing years, the Board
recommended, and USDA approved, an
assessment rate of $0.0175 per
kernelweight pound of merchantable
walnuts that would continue in effect
from year to year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Board or other
information available to USDA.

The Board met on June 6, 2013, and
unanimously recommended 2013—-14
expenditures of $10,166,860 and an
assessment rate of $0.0189 per
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kernelweight pound of merchantable
walnuts. In comparison, last year’s
budgeted expenditures were $8,840,000.
The assessment rate of $0.0189 is
$0.0014 per pound higher than the rate
currently in effect. The quantity of
assessable walnuts for the 2013-14
marketing year is estimated at 486,000
tons (inshell), which is 6,000 tons
higher than last year’s. At the
recommended higher assessment rate of
$0.0189 per kernelweight pound, the
Board should collect approximately
$8,266,860 in assessment income.
Assessment income plus funds from the
Board’s authorized prior year’s carry-in
financial reserve and Foreign
Agricultural Service (FAS) funding
would be adequate to cover its 2013—-14
anticipated expenditures of
$10,166,860.

The major expenditures
recommended by the Board for the
2013-14 marketing year includes
$830,000 for employee expenses,
$146,500 for office expenses, $225,000
for operating expenses, and $8,965,360
for program expenses which include
domestic market development,
production research, post-harvest
research, and industry communications.
In comparison, budgeted expenses for
these items for the 2012—13 marketing
year were $797,000, $119,000, $219,000,
and $7,705,000, respectively.

The assessment rate recommended by
the Board was derived by evaluating
expected shipments of California
walnuts certified as merchantable,
budgeted expenses, the level of
available prior year’s carry-in financial
reserve, and the desired 2013-14 ending
financial reserve. The Board met on
June 6, 2013, and unanimously
approved using a three prior years’
average to formulate the 2013-14
estimate of 486,000 tons (inshell) for
merchantable shipments. Pursuant to
§984.51(b) of the order, this figure is
converted to a merchantable
kernelweight basis using a factor of 0.45
(486,000 tons x 2,000 pounds per ton X
0.45), which yields 437,400,000
kernelweight pounds. The Board
determined that it could utilize $1.9
million from its carry-in financial
reserve and still maintain an adequate
2013-2014 ending financial reserve. The
remaining $8,266,860 needed to meet
budgeted expenses would need to be
raised through assessments. Dividing
the $8,266,860 in necessary assessment
revenue by 2013 estimated
merchantable shipments of 437,400,000
kernelweight pounds, results in an
assessment rate of $0.0189. Income
derived from handler assessments,
combined with funds from the Board’s
authorized prior year’s carry-in financial

reserve, plus FAS funding for the last
year of a three year project would
adequately cover budgeted expenses.

Reserve funds by the end of the 2013—
14 marketing year are projected to be
$6,234,895, which is well within the
maximum permitted by the order of
approximately two marketing years’
expenses. Section 984.69 of the order
authorizes the Board to maintain a
financial reserve of not more than two
years’ budgeted expenses. Excess
assessment funds may be retained in the
reserve or may be used temporarily to
defray expenses of the subsequent
marketing year, but if so used, must be
made available to the handlers from
whom they were collected within five
months after the end of the marketing
year.

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the Board or
other available information.

Although this assessment rate is
effective for an indefinite period, the
Board will continue to meet prior to or
during each marketing year to
recommend a budget of expenses and
consider recommendations to modify
the assessment rate. The dates and times
of Board meetings are available from the
Board or USDA. Board meetings are
open to the public and interested
persons may express their views at these
meetings. USDA would evaluate Board
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The Board’s
2013-14 budget and those for
subsequent marketing years would be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 4,100
growers of California walnuts in the
production area and approximately 90
handlers subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (SBA) as those
having annual receipts of less than
$750,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $7,000,000. (13
CFR 121.201)

Current census data from the USDA’s
National Agricultural Statistics Service
(NASS), indicates that approximately 90
percent of California’s walnut farms are
smaller than 100 acres.

NASS reports that the average yield
for the 2011-12 crop was 1.88 tons per
acre and the average price received for
the 2011-12 crop was $2,900 per ton.

A 100-acre farm with an average yield
of 1.88 tons per acre would therefore
have been expected to produce about
188 tons of walnuts during the 2011-12
season. At $2,900 per ton, that farm’s
production would have had an
approximate value of $545,200.
Assuming that the majority of
California’s walnut farms are smaller
than 100 acres, it could be concluded
that the majority of the growers had
receipts of less than $545,200 in 2011—
12, which is well below the SBA
threshold of $750,000. Thus, the
majority of California’s walnut growers
would be classified as small growers
according to SBA’s definition.

According to information supplied by
the industry, approximately 40 percent
of California’s walnut handlers shipped
merchantable walnuts valued under
$7,000,000 during the 2011-12
marketing year and would therefore be
considered small handlers according to
the SBA definition.

This proposed rule would increase
the assessment rate established for the
Board and collected from handlers for
the 2013-14 and subsequent marketing
years from $0.0175 to $0.0189 per
kernelweight pound of merchantable
walnuts. The Board unanimously
recommended 2013-14 expenditures of
$10,166,860 and an assessment rate of
$0.0189 per kernelweight pound of
merchantable walnuts. The proposed
assessment rate of $0.0189 is $0.0014
higher than the 2012—13 rate. The
quantity of merchantable walnuts for
the 2013—14 marketing year is estimated
at 486,000 tons inshell weight, or
437,400,000 pounds kernelweight.
Thus, the $0.0189 rate should provide
$8,266,860 in assessment income.
Assessment income, along with funds
from the Board’s authorized prior year’s
carry-in financial reserve, plus FAS
funding for the last year of a three year
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project would adequately cover its
2013-14 anticipated expenditures of
$10,166,860.

The major expenditures
recommended by the Board for the
2013-14 marketing year includes
$830,000 for employee expenses,
$146,500 for office expenses, $225,000
for operating expenses, and $8,965,360
for program expenses which include
domestic market development,
production research, post-harvest
research, and industry communications.
In comparison, budgeted expenses for
these items for the 2012—13 marketing
year were $797,000, $119,000, $219,000,
and $7,705,000, respectively.

The Board reviewed and unanimously
recommended 2013-14 expenditures of
$10,166,860. Prior to arriving at this
budget, the Board considered alternative
expenditure levels but ultimately
decided that the recommended levels
were reasonable to properly administer
the order. The assessment rate
recommended by the Board was derived
by evaluating expected shipments of
California walnuts certified as
merchantable, budgeted expenses, the
level of available prior year’s carry-in
financial reserve, and the desired 2013—
14 ending financial reserve. The Board
met on June 6, 2013, and unanimously
approved using a three prior years’
average to formulate the 2013-14
estimate of 486,000 tons (inshell) for
merchantable shipments. Pursuant to
§984.51(b) of the order, this figure is
converted to a merchantable
kernelweight basis using a factor of 0.45
(486,000 tons x 2,000 pounds per ton x
0.45), which yields 437,400,000
kernelweight pounds. The Board
determined that it could utilize $1.9
million from its carry-in financial
reserve and still maintain an adequate
2013-2014 ending financial reserve. The
remaining $8,266,860 necessary to meet
budgeted expenses would need to be
raised through assessments. Thus,
dividing the $8,266,860 in necessary
assessment revenue by 2013 estimated
shipments of 437,400,000 kernelweight
pounds results in an assessment rate of
$0.0189.

Based on the crop estimate of 486,000
tons inshell weight, or 437,400,000
pounds kernelweight, the Board
determined that the revenue generated
from an assessment rate of $0.0189 per
kernelweight pounds of merchantable
walnuts, combined with funds from the
prior years’ carry-in financial reserve,
plus FAS funding for the last year of a
three year project would adequately
cover budgeted expenses while
providing an adequate 2013—14 ending
financial reserve.

According to NASS, the season
average grower prices for the years 2010
and 2011 were $2,040 and $2,900 per
ton, respectively. These prices provide a
range within which the 2013-14 season
average prices could fall. Dividing these
average grower prices by 2,000 pounds
per ton provides an inshell price per
pound range of $1.02 to $1.45. Dividing
these inshell prices per pound by the
0.45 conversion factor (inshell to
kernelweight) established in the order,
yields a 2013—14 price range estimate of
$2.27 to $3.22 per kernelweight pound
of merchantable walnuts.

Utilizing these estimates and the
assessment rate of $0.0189 per
kernelweight pound, estimated
assessment revenue as a percentage of
total estimated grower revenue should
likely range between 0.59 and 0.83
percent for the 2013—14 marketing year
(assessment rate divided by price per
kernelweight pound). Thus, the
assessment revenue should be well
below one percent of estimated grower
revenue for the 2013—14 marketing year.

This proposal would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to growers. However,
these costs would be offset by the
benefits derived from the operation of
the marketing order. In addition, the
Board’s meeting was widely publicized
throughout the California walnut
industry. All interested persons were
invited to attend the meeting and
participate in Board deliberations on all
issues. Like all Board meetings, the June
6, 2013, meeting was a public meeting.
All entities, both large and small, were
able to express their views on this issue.
Finally, interested persons are invited to
submit comments on this proposed rule,
including the regulatory and
informational impacts of this action on
small businesses.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178 (Walnuts
Grown in California). No changes in
those requirements as a result of this
action are necessary. Should any
changes become necessary, they would
be submitted to OMB for approval.

This proposed rule wouF(fimpose no
additional reporting or recordkeeping
requirements on either small or large
California walnut handlers. As with all
Federal marketing order programs,
reports and forms are periodically

reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
more opportunities for citizens to access
Government information and services,
and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this action.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrderSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffery Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposed rule. Thirty days is
deemed appropriate because: (1) The
2013-14 marketing year begins on
September 1, 2013, and the marketing
order requires that the rate of
assessment for each marketing year
apply to all merchantable walnuts
handled during the year; (2) the Board
needs to have sufficient funds to pay its
expenses, which are incurred on a
continuous basis; and (3) handlers are
aware of this action, which was
unanimously recommended by the
Board at a public meeting and is similar
to other assessment rate actions issued
in past years.

List of Subjects in 7 CFR Part 984

Marketing agreements, Nuts,
Reporting and recordkeeping
requirements, Walnuts.

For the reasons set forth in the
preamble, 7 CFR part 984 is proposed to
be amended as follows:

PART 984—WALNUTS GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 984 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 984.347 is revised to read
as follows:

§984.347 Assessment rate.

On and after September 1, 2013, an
assessment rate of $0.0189 per
kernelweight pound is established for
California merchantable walnuts.
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Dated: September 11, 2013.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2013—-22571 Filed 9-16-13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0812; Directorate
Identifier 2013—CE-023-AD]

RIN 2120-AA64

Airworthiness Directives; Diamond
Aircraft Industries Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
Diamond Aircraft Industries Model DA
40 and DA 40 F Airplanes. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as fatigue strength
found in the aft main spar does not
ensure unlimited lifetime structural
integrity. We are issuing this proposed
AD to require actions to address the
unsafe condition on these products.

DATES: We must receive comments on
this proposed AD by November 1, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Diamond
Aircraft Industries GmbH, N.A. Otto-
Str.5, A—2700 Wiener Neustadt, Austria;
telephone: +43 2622 26700; fax: +43
2622 26780; email: office@diamond-

air.at; Internet: http://
www.diamondaircraft.com/contact/
technical.php. You may review copies
of the referenced service information at
the FAA, Small Airplane Directorate,
901 Locust, Kansas City, Missouri
64106. For information on the
availability of this material at the FAA,
call (816) 329—4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4144; fax: (816)
329-4090; email: mike.kiesov@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2013-0812; Directorate Identifier
2013—CE-023-AD"” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD No.:
2013-0145, dated July 15, 2013 (referred
to after this as “the MCAI”), to correct
an unsafe condition for the specified
products. The MCALI states:

Structural fatigue testing of the DA 40
aeroplane carried out for an extension of the

Major Structural Inspection (MSI) interval
has shown that the fatigue strength of the aft
main spar in the cabin area does not ensure
unlimited lifetime.

This condition, if not corrected, could
adversely affect the structural integrity of the
aeroplane.

Diamond Aircraft Industries (DAI) issued
Mandatory Service Bulletin (MSB) 40-074/
MSB D4-094/MSB F4-028, including Work
Instruction (WI) WI-MSB 40-074/WI-MSB
D4-094/WI-MSB F4-028 (published as a
single document), providing instructions to
reinforce the aft main spar in the cabin area.

For the reasons described above, this AD
requires modification of the aft main spar in
the cabin area.

Note: Aeroplanes with modified aft main
spar are eligible for an increased MSI
threshold of 6000 flight hours (FH) since first
flight of the aeroplane and increased MSI
intervals not to exceed 4000 FH thereafter.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

Diamond Aircraft Industries GmbH
has issued Mandatory Service Bulletin
MSB 40-074, MSB D4-094, and MSB
F4-028 (co-published as a single
document), dated May 10, 2013; and
Diamond Aircraft Industries GmbH
Work Instructions WI-MSB 40-074,
WI-MSB D4-094, and WI-MSB F4-028,
(co-published as a single document),
dated May 10, 2013. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

We estimate that this proposed AD
will affect 747 products of U.S. registry.
We also estimate that it would take
about 6 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $100 per
product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
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operators to be $455,670, or $610 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

Diamond Aircraft Industries: Docket No.
FAA—-2013-0812; Directorate Identifier
2013—-CE-023—-AD.

(a) Comments Due Date

We must receive comments by November
1, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Diamond Aircraft
Industries Model DA 40 airplanes, serial
numbers 40.006 through 40.009, 40.011
through 40.1071, and 40.1073 through
40.1077; and Model DA 40 F airplanes, serial
numbers 40.FC001 through 40.FC029;
certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 57: Wings.

(e) Reason

This AD was prompted from mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as fatigue
strength found in the aft main spar does not
ensure unlimited lifetime structural integrity.
We are issuing this proposed AD to modify
the aft main spar in the cabin area to ensure
the structural integrity of the airplane.

(f) Actions and Compliance

Unless already done, at or before the next
Major Structural Inspection (MSI) after the
effective date of this AD or within the next
114 months after the effective date of this
AD, whichever occurs first, modify the aft
main spar in the cabin area following the
INSTRUCTIONS section of Diamond Aircraft
Industries GmbH Work Instructions WI-MSB
40-074, WI-MSB D4-094, and WI-MSB F4—
028 (co-published as a single document),
dated May 10, 2013, as specified in Diamond
Aircraft Industries GmbH Mandatory Service
Bulletins (MSB) 40-074, D4—-094, and F4-028
(co-published as a single document), dated
May 10, 2013.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Mike Kiesov, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;

telephone: (816) 329-4144; fax: (816) 329—
4090; email: mike.kiesov@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the European
Community, EASA AD No.: 2013-0145,
dated July 15, 2013, for more information.
You may examine the AD on the Internet at
http://www.regulations.gov by searching and
locating it in Docket No. FAA-2013-0812.
For service information related to this AD,
contact Diamond Aircraft Industries GmbH,
N.A. Otto-Str.5, A—2700 Wiener Neustadt,
Austria; telephone: +43 2622 26700; fax: +43
2622 26780; email: office@diamond-air.at;
Internet: http://www.diamondaircraft.com/
contact/technical.php. You may review
copies of the referenced service information
at the FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329-4148.

Issued in Kansas City, Missouri, on
September 11, 2013.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2013—-22570 Filed 9-16-13; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 73

[Docket No. FDA-2013—-C-1008]

Wm. Wrigley Jr. Company; Filing of
Color Additive Petition

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of petition.

SUMMARY: The Food and Drug
Administration (FDA or we) is
announcing that we have filed a
petition, submitted by the Wm. Wrigley
Jr. Company, proposing that the color
additive regulations be amended to
expand the use of synthetic iron oxide
to include soft and hard candy, mints,
and chewing gum. The petition also
proposes to lower the specification limit
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for lead in synthetic iron oxide for
human food use.

DATES: The color additive petition was
filed on July 16, 2013.

FOR FURTHER INFORMATION CONTACT:
Laura A. Dye, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740—
3835, 240—402-1275.

SUPPLEMENTARY INFORMATION: Under
section 721(d)(1) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C.
379e(d)(1)), notice is given that we have
filed a color additive petition (CAP
3C0298) submitted by the Wm. Wrigley
Jr. Company, c¢/o Exponent Inc., 1150
Connecticut Ave. NW., Suite 1100,
Washington, DC 20036. The petition
proposes to amend the color additive
regulations in § 73.200 Synthetic iron
oxide (21 CFR 73.200) to expand the use
of synthetic iron oxide to include soft
and hard candy, mints, and chewing
gum. The petition also proposes to
lower the specification limit for lead in
synthetic iron oxide for human food use
from 10 milligrams per kilogram (mg/kg;
10 parts per million (ppm)) to 5 mg/kg
(5 ppm).

We have determined under 21 CFR
25.32(k) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Dated: September 11, 2013.
Dennis M. Keefe,

Director, Office of Food Additive Safety,
Center for Food Safety and Applied Nutrition.

[FR Doc. 2013-22522 Filed 9-16—13; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 120723270-3765-01]
RIN 0648-BC39

Fisheries of the Exclusive Economic
Zone Off Alaska; Groundfish of the
Gulf of Alaska; Amendment 95 to the
Fishery Management Plan for
Groundfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes regulations to
implement Amendment 95 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska (FMP).
This proposed action would modify
halibut prohibited species catch (PSC)
management in the Gulf of Alaska
(GOA) to establish halibut PSC limits for
the GOA in Federal regulation; reduce
the GOA halibut PSC limits for trawl
and hook-and-line gear; proportionately
reduce a subset of trawl halibut PSC
limits (also called ‘“sideboards’’) for
American Fisheries Act, Amendment
80, and Central GOA Rockfish Program
vessels; and adjust the accounting
methods for halibut PSC sideboard
limits for Amendment 80 vessels, as
well as halibut PSC used by trawl
vessels from May 15 through June 30.
This action is necessary to reduce
halibut bycatch in the GOA, and is
intended to promote the goals and
objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act, the FMP, and other applicable law.

DATES: Comments must be received no
later than October 17, 2013.

ADDRESSES: You may submit comments
on this document, identified by FDMS
Docket Number NOAA-NMFS-2012—
0151, by any of the following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2012-
0151, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—1668.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to 907—
586-7557.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to

remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

Electronic copies of Amendment 95 to
the FMP, and the Environmental
Assessment (EA), the Regulatory Impact
Review (RIR), and the Initial Regulatory
Flexibility Analysis (IRFA) (collectively,
Analysis) prepared for this action are
available from http://
www.regulations.gov or from the NMFS
Alaska Region Web site at http://
alaskafisheries.noaa.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule may be submitted to NMFS at the
above address and by email to
OIRA_Submission@omb.eop.gov or fax
to 202-395-7285.

FOR FURTHER INFORMATION CONTACT:
Rachel Baker or Obren Davis, 907—-586—
7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fisheries in the
exclusive economic zone of the GOA
under the FMP. The North Pacific
Fishery Management Council (Council)
prepared this FMP under the authority
of the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), 16 U.S.C. 1801
et seq. Regulations implementing the
FMP appear at 50 CFR part 679. General
regulations governing U.S. fisheries also
appear at 50 CFR part 600.

The Council has submitted
Amendment 95 for review by the
Secretary of Commerce, and a Notice of
Availability of this amendment was
published in the Federal Register on
August 29, 2013 (78 FR 53419) with
comments invited through October 28,
2013. All relevant written comments
received by the end of the applicable
comment period, whether specifically
directed to the FMP amendment, this
proposed rule, or both, will be
considered in the approval/disapproval
decision for Amendment 95 and
addressed in the response to comments
in the final decision.

Background

Pacific halibut (Hippoglossus
stenolepis) is fully utilized in the
directed sport, subsistence, and
commercial fisheries off Alaska and is of
significant social, cultural, and
economic importance to communities
throughout the geographical range of the
resource. The International Pacific
Halibut Commission (IPHC) and NMFS
manage fishing for Pacific halibut
through regulations established under
authority of the Northern Pacific Halibut
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Act of 1982 (Halibut Act). The Halibut
Act, at section 773c(c), also provides the
Council with authority to develop
regulations that are in addition to, and
not in conflict with, approved IPHC
regulations. The Council has exercised
this authority in the development of
Federal regulations for halibut such as
(1) subsistence halibut fishery
management measures, codified at
§300.65; (2) the limited access program
for charter vessels in the guided sport
fishery, codified at § 300.67; and (3) the
Individual Fishing Quota (IFQ) Program
for the commercial halibut and sablefish
fisheries, codified at 50 CFR part 679,
under the authority of section 773 of the
Halibut Act and section 303(b) of the
Magnuson-Stevens Act. NMFS manages
halibut PSC in groundfish fisheries
under the authority of the Magnuson-
Stevens Act. The FMP and
implementing regulations currently
authorize the Council to recommend,
and NMFS to approve, annual halibut
PSC limits as a component of the
proposed and final groundfish harvest
specifications.

Consistent with the Magnuson-
Stevens Act’s National Standard 1 and
National Standard 9, NMFS uses halibut
PSC limits to minimize halibut bycatch
in the groundfish fisheries to the extent
practicable, while achieving, on a
continuing basis, the optimum yield
from the groundfish fisheries. The use of
halibut PSC limits in the groundfish
fisheries reduces halibut bycatch and
promotes conservation of the halibut
resource. This provides the maximum
benefit to fishermen and communities
that depend on both halibut and
groundfish resources, as well as U.S.
consumers.

Current Management of Halibut PSC in
the GOA Groundfish Fisheries

Prohibited species catch in the GOA
is catch that may not be retained unless
required under section 3.6 of the FMP.
A PSC limit is an apportioned, non-
retainable amount of fish provided to a
groundfish fishery to limit the bycatch
of that prohibited species (i.e., halibut)
in a fishery. The Magnuson-Stevens Act
defines bycatch as “fish which are
harvested in a fishery, but which are not
sold or kept for personal use, and
includes economic discards and
regulatory discards. The term does not
include fish released alive under a
recreational catch and release fishery
management program.” 16 U.S.C 1802
3(2). NMFS establishes halibut PSC
limits to constrain the amount of halibut
bycatch in the groundfish fishery. As
described in section 3.6 of the FMP,
when a halibut PSC limit is reached in
an area, further fishing with specific

types of gear or modes of operation is
prohibited by those who take their
halibut PSC limit in that area. In other
words, halibut PSC limits impose an
upper-limit on bycatch.

Although halibut bycatch is incurred
by vessels using trawl, hook-and-line,
pot, and jig gear, halibut bycatch
primarily occurs in the trawl and hook-
and-line groundfish fisheries. Halibut
bycatch in the groundfish fisheries may
affect commercial, sport, and
subsistence halibut fishing
opportunities by decreasing the amount
of halibut available for those fisheries.

NMFS manages halibut bycatch in the
GOA by (1) establishing annual halibut
PSC limits, and (2) apportioning those
limits to fishery categories and seasons
to accommodate halibut PSC needs in
specific groundfish fisheries.

GOA Annual Halibut PSC Limits,
Fishery Categories, and Seasonal
Apportionments

The Council recommends groundfish
harvest specifications in October each
year for the subsequent 2-year period. A
2-year harvest specification cycle allows
harvest limits to be specified for a
sufficient duration to ensure that catch
limits are in place at the start of the
second year. This allows fisheries to
begin on January 1, pending the final
publication of the subsequent set of
harvest specifications. The proposed
harvest specifications are published in
the Federal Register for a 30-day
comment period and final harvest
specifications are published between
mid-February and March of each year.
The total annual halibut PSC limit in
the GOA was set at 2,273 mt in the final
2013 and 2014 harvest specifications for
the GOA (78 FR 13162, February 26,
2013). Of this amount, 1,973 mt is
apportioned to trawl gear and 300 mt is
apportioned to hook-and-line gear.

The FMP authorizes the Council to
exempt specific gear types from the
halibut PSC limits that are established
through the annual harvest
specifications process. In past annual
consultations with the Council, NMFS
has exempted pot gear, jig gear, and the
sablefish IFQ hook-and-line gear fishery
categories from the non-trawl halibut
PSC limit. The rationale for exempting
these gear types from halibut PSC limits
is contained in the final 2013 and 2014
harvest specifications (78 FR 13162,
February 26, 2013). NMFS proposes to
continue annual consultations with the
Council to determine whether the pot
gear, jig gear, and the sablefish IFQ
hook-and-line gear fisheries will be
exempt from the non-trawl halibut PSC
limit. Therefore, this rule does not
propose changes to current regulations

authorizing NMFS to establish PSC
limits for these fisheries through the
harvest specifications process.

From 1989 through 2012, the annual
harvest specifications process
established a 2,000 mt trawl halibut PSC
limit. Beginning in 2013, the annual
harvest specifications established a
1,973 mt trawl halibut PSC limit. This
reduction of 27 mt from the 2,000 mt
annual halibut PSC limit was made in
conjunction with the implementation of
the Central GOA Rockfish Program in
2011 (76 FR 81248, December 27, 2011).
Under the Central GOA Rockfish
Program, a portion of the trawl halibut
PSC limit was specifically reserved and
not assigned for use by any person,
effectively conserving that halibut
biomass for future stock abundance (see
Table 28d to part 679). NMFS has
accommodated this regulatory provision
by decreasing the annual trawl halibut
PSC limit as part of the annual harvest
specifications (78 FR 13162, February
26, 2013). Additional detail on the
Central GOA Rockfish Program is
provided in this preamble under the
heading “Allocations of Halibut PSC to
the Central GOA Rockfish Program”.

Section 679.21(d)(5) authorizes NMFS
to seasonally apportion the annual trawl
and hook-and-line halibut PSC limits
after consultation with the Council. The
FMP and these regulations require that
the Council and NMFS consider the
following information in seasonally
apportioning halibut PSC limits: (1)
seasonal distribution of halibut; (2)
seasonal distribution of target
groundfish species relative to halibut
distribution; (3) expected halibut
bycatch needs on a seasonal basis
relative to changes in halibut biomass
and expected catch of target groundfish
species; (4) expected bycatch rates on a
seasonal basis; (5) expected changes in
directed groundfish fishing seasons; (6)
expected actual start of fishing effort;
and (7) economic effects of establishing
seasonal halibut allocations on segments
of the target groundfish industry. Under
the final 2013 and 2014 harvest
specifications for the GOA (78 FR
13162, February 26, 2013), the halibut
PSC limits have been seasonally
apportioned into five seasons for trawl
gear and three seasons for the other
hook-and-line fishery. During the
annual harvest specifications process
the specific amount of halibut PSC limit
is assigned to each of these seasons. The
halibut PSC limit established for the
demersal shelf rockfish (DSR) fishery is
not subject to seasonal apportionment.

Section 679.21(d)(3) and (4)
establishes the annual halibut PSC limit
apportionments to trawl and hook-and-
line gear in the GOA through the annual
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groundfish harvest specification
process. The apportionment of halibut
PSC limits by gear, fishery category, and
seasons under the annual harvest
specifications process provides the
opportunity for groundfish harvests in
specific fisheries. This apportionment
process ensures that halibut PSC limit is
available for use in groundfish fisheries
earlier in the year (e.g., the trawl deep-
water fisheries in the first season), but
limits that use so that halibut PSC limit
remains to support other groundfish
fisheries that occur later in the year
(e.g., the trawl shallow-water fisheries
in the fourth season). The limits
assigned to each season reflect halibut
PSC likely to be taken during specific
seasons by specific fisheries. For
example, a larger seasonal
apportionment is provided for the first
season trawl shallow-water fisheries
than deep-water fisheries to provide
halibut PSC limit to support Pacific cod
and pollock fisheries that occur at the
start of the year. Any underages or
overages of a seasonal apportionment of
a halibut PSC limit are added to, or
deducted from, the next respective
seasonal apportionment within the
fishing year. Additional detail on the
annual apportionment of halibut PSC
limit by season and fishery is provided
in the final 2013 and 2014 harvest
specifications for the GOA (78 FR
13162, February 26, 2013).

Reaching an annual trawl or hook-
and-line halibut PSC limit results in
closure of groundfish directed fisheries
using that gear in the GOA for the
remainder of the year, even if some of
the groundfish TAC assigned to that
gear for that fishery remains
unharvested. If a seasonal halibut PSC
limit is reached for a fishery category in
that season, then groundfish directed
fishing is closed for the remainder of
that season for that fishery category
(e.g., if the second season deep-water
fishery halibut PSC limit is reached
during the second season, then trawl
vessels may not directed fish for species
in the deep-water fishery until the third
season deep-water fishery halibut PSC
limit becomes available). Some target
fisheries close before the attainment of
the TAC, and other target fisheries do

not fully utilize the halibut PSC limits.
Since 2000, NMFS has routinely closed
directed fisheries for hook-and-line and
trawl gear because a seasonal or annual
halibut PSC limit was reached.

Regulations at § 679.21(d) further
apportion the annual trawl PSC limit to
deep-water and shallow-water species
fishery categories that are made
available seasonally throughout the
year. The deep-water species fishery
(deep-water fishery) includes sablefish,
rockfish, deep-water flatfish, rex sole,
and arrowtooth flounder. The shallow-
water species fishery (shallow-water
fishery) includes pollock, Pacific cod,
shallow-water flatfish, flathead sole,
Atka mackerel, skates, and ““other
species” (see § 679.21(d)(3)(iii)). The
regulations define halibut PSC
apportionment for these two categories
because these two groups of fisheries
have differing halibut PSC rates.
Apportioning specific limits to these
fisheries allows NMFS to establish
specific limits in one fishery (e.g., the
deep-water fishery) that would not
result in closures in the other fishery
(e.g., the shallow-water fishery) if the
halibut PSC limit for one category is
reached.

Of the 300 mt of halibut PSC limit
currently assigned to hook-and-line
gear, this amount is further apportioned
between the DSR fishery in the
Southeast Outside District, and all other
hook-and-line groundfish fisheries in
the GOA (i.e., the non-DSR hook-and-
line fisheries). Existing regulations at
§679.21(d)(4)(iii) use the term “other
hook-and-line fishery” to describe the
non-DSR hook-and-line fishery, and the
term “‘other hook-and-line fishery” will
be used in this preamble for
consistency. The final 2013 and 2014
annual harvest specifications for the
GOA apportion 290 mt of the halibut
PSC limit to the other hook-and-line
fishery and 10 mt of the halibut PSC
limit to the DSR hook-and-line fishery
(78 FR 13162, February 26, 2013).

Regulations at § 679.21(d)(4)(iii)(B)
further apportion the annual halibut
PSC limit for the other hook-and-line
fishery between catcher/processors and
catcher vessels. The method for
apportioning halibut PSC limits
between catcher/processors and catcher

vessels was established in regulations
implementing Amendment 83 to the
FMP (76 FR 74670, December 1, 2011).
Amendment 83 established gear and
sector apportionments for the GOA
Pacific cod fisheries. It also
implemented formulas to annually
divide the other hook-and-line halibut
PSC limit between catcher/processors
and catcher vessels based on their
respective Pacific cod allocations and
the annual Pacific cod TAGs in the
Western GOA and Central GOA. A
comprehensive description and example
of the calculations necessary to
apportion the other hook-and-line
halibut PSC limit between catcher/
processors and catcher vessels were
included in the proposed rule to
implement Amendment 83 (76 FR
44700, July 26, 2011) and are not
repeated here.

The DSR fishery is defined at
§679.21(d)(4)(iii)(A). The DSR species
group is comprised of seven species of
nearshore bottom dwelling rockfishes.
The DSR fishery has been apportioned
10 mt in recognition of its small-scale of
harvests and expected low rates of
halibut PSC use. NMFS estimates low
halibut PSC bycatch in the DSR fishery
because (1) the duration of the DSR
fisheries and the gear soak times are
short; (2) the DSR fishery occurs in the
winter when less overlap occurs in the
distribution of DSR and halibut; and (3)
the commercial DSR directed fishery
has a low total allowable catch (TAC).

Table 1 lists the 2013 and 2014 Pacific
halibut PSC limits and apportionments
published in the final 2013 and 2014
harvest specifications for the GOA (78
FR 13162, February 26, 2013). Table 2
lists the current seasonal apportionment
between the trawl deep-water and
shallow-water fisheries. As noted in
Table 2, under the current harvest
specifications, there is not a specific
apportionment of halibut PSC to the
fourth season deep-water fishery;
instead, vessels are limited to any
halibut PSC that may remain after the
end of the third season deep-water
fishery. The fifth season halibut PSC
apportionment to trawl gear is available
for use by vessels fishing in either the
deep-water or shallow-water fisheries.

TABLE 1—FINAL 2013 AND 2014 PACIFIC HALIBUT PSC LIMITS, ALLOWANCES, AND APPORTIONMENTS

[Values are in metric tons]

Trawl gear Hook-and-line gear
Other than DSR DSR
Season Percent | Amount
Season Percent | Amount Season Amount
January 20-April 1 27.5 543 | January 1-June 10 ............. 86 250 | January 1-December 31 .... 10
April 1=July 1 ..., 20 395 | June 10-September 1 ........ 2 L J USRI RS
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TABLE 1—FINAL 2013 AND 2014 PACIFIC HALIBUT PSC LIMITS, ALLOWANCES, AND APPORTIONMENTS—Continued

[Values are in metric tons]

Trawl gear Hook-and-line gear
Other than DSR DSR
Season Percent | Amount

Season Percent | Amount Season Amount

July 1-September 1 ............ 30 592 | September 1-December 31 | 12| 35 | i ennneen | eeeenieees
September 1—October 1 ...... 7.5 B O O B BT TP RPRPTUUPPRTUUUPRN EPPRRUPRRONt
October 1—-December 31 ..... 15 P22 L T O O OSSR R
Total e | e 1,973 | s | e 290 | o 10

TABLE 2—FINAL 2013 AND 2014 APPORTIONMENT OF PACIFIC HALIBUT PSC TRAWL LIMITS BETWEEN THE TRAWL GEAR
DEeP-WATER SPECIES FISHERY AND THE SHALLOW-WATER SPECIES FISHERY CATEGORIES

[Values are in metric tons]

Season

January 20-April 1
April 1-July 1
July 1-September 1
September 1-October 1
Subtotal January 20—October 1 ...
October 1-December 31

Shallow-water fishery Deep-water fishery Total
.............................. 444 543
...... 99 | 296 ............. 395
...... 197 | 395 ..o 592
...... 148 | Any remainder ... 148
...... 888 | 789 ....cccceeinne 1,677
........................................................................................................ 296
........................................................................................................ 1,973

Allocations of Halibut PSC Limit to the
Central GOA Rockfish Program

The Central GOA Rockfish Program
(76 FR 81248, December 27, 2011)
requires NMFS to assign 191.4 mt of the
deep-water fishery’s halibut PSC limit
apportionment to participants in the
Central GOA Rockfish Program. This
fixed amount is used to support fishing
for specific allocations of groundfish
species under that program. Of that,
117.3 mt of the annual trawl halibut
PSC limit is assigned to the catcher
vessel sector, and 74.1 mt is allocated to
the catcher/processor sector (see Table
28d to part 679). Under the Central GOA
Rockfish Program, 27.4 mt of the halibut
PSC limit that could have been assigned
to the deep-water fishery was instead
reserved and is no longer annually
apportioned for use by any fisheries in
the GOA. Under the annual harvest
specifications process, halibut PSC limit
assigned to the Central GOA Rockfish
Program has been debited from the third
season deep-water trawl PSC limit
apportionment because halibut PSC
used in the Central GOA rockfish
fisheries has historically occurred in the
third season.

Regulations implementing the Central
GOA Rockfish Program allow NMFS to
reapportion some of the halibut PSC
limit assigned to that program to the
general, non-Rockfish Program GOA
trawl fisheries if it has not been used to
fish for groundfish species allocated
under the Central GOA Rockfish

Program (see § 679.21(d)(5)(iii)(B)). In
recent years, not all of the halibut PSC
limit assigned for exclusive use in the
Central GOA Rockfish Program has been
used to fully harvest the program’s
groundfish allocations. Therefore,
reapportioning the unused halibut PSC
limit from the Central GOA Rockfish
Program allows for additional harvest
opportunities in other trawl fisheries.
No more than 55 percent of the unused
annual halibut PSC limit apportioned to
Central GOA Rockfish can be
reapportioned for use by other non-
Rockfish Program trawl fisheries during
the last season (i.e., the fifth season) of
the year (see §679.21(d)(5)(iii)(B)). The
remaining 45 percent of the unused
Central GOA Rockfish Program halibut
PSC limit is unavailable for use by
vessels directed fishing with any gear
for the remainder of the fishing year,
effectively conserving that halibut
biomass for future stock abundance.

Halibut PSC Sideboard Limits

Over time, a variety of halibut PSC
use limits, commonly known as
sideboard limits, have been
implemented to limit the amount of
halibut PSC available to specific
participants in GOA groundfish
fisheries. Sideboard limits serve as
fishery-specific limits that require
participants subject to the sideboard
limit to stop fishing for specific
groundfish once that sideboard limit is
reached. Sideboard limits were adopted
as part of the AFA, Amendment 80, and

Central GOA Rockfish catch share
programs to prevent program
participants from using the flexibility
provided by catch share allocations to
increase their harvests in fisheries not
subject to exclusive allocations.
Additional detail on the rationale and
calculation for specific sideboard limits
in these catch share programs is
available in the final rules
implementing these catch share
programs and is not repeated here (for
the AFA see 67 FR 79692, December 30,
2002; for the Amendment 80 Program
see 72 FR 52668, September 14, 2007;
and for the Central GOA Rockfish
Program, see 76 FR 81248, December 27,
2011).

In the GOA, AFA catcher vessels are
split into two categories: those subject to
halibut PSC sideboard limits and those
exempt from halibut PSC sideboard
limits. Sideboard limits for AFA catcher
vessels subject to sideboard limits (non-
exempt AFA catcher vessels) are
calculated based on the catch histories
of the non-exempt AFA catcher vessels
(see §679.64(b)(4)). Halibut PSC
sideboard limits for non-exempt AFA
catcher vessels are established as a
percentage of each seasonal
apportionment assigned to trawl gear
deep-water and shallow-water fisheries,
rather than as a percentage of the annual
trawl PSC limit. There is no seasonal
apportionment for trawl gear deep-water
fishery in the fourth season, so there is
no AFA halibut PSC sideboard limit.
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Instead, non-exempt AFA catcher
vessels are limited in the fourth season
to any AFA halibut PSC sideboard limit
that may remain after the end of the
third season deep-water fishery.
Additionally, the deep-water and
shallow-water fisheries are combined
for trawl gear in the fifth season;
therefore, there is a combined halibut
PSC sideboard limit for deep-water and
shallow-water fisheries for non-exempt
AFA catcher vessels. If AFA halibut PSC
sideboard limits in one season are not
fully used then the remaining amount of
that sideboard limit may be added to the
next seasonal sideboard limit.
Conversely, if a seasonal AFA halibut
PSC sideboard limit is exceeded then
the overage amount is deducted from
the next season’s AFA halibut PSC
sideboard limit. AFA catcher/processors
are not assigned a halibut PSC sideboard
limit because they are prohibited from
fishing any species of groundfish in the
GOA (see §679.7(k)(1)(ii)).

Halibut PSC sideboard limits are
established for vessels fishing under the
Amendment 80 Program, which
includes only trawl catcher/processor
vessels (see the definition of

“Amendment 80 vessels” at § 679.2).
Halibut PSC sideboard limits for the
Amendment 80 Program are based on a
percentage of the annual halibut PSC
limit for trawl gear. This halibut PSC
sideboard limit is further apportioned
by deep-water and shallow-water
fishery, and among the five trawl
seasons (see Table 31 to part 679).
Unlike the AFA halibut PSC sideboard
limits, there are specific sideboard
limits established for the deep-water
and shallow-water fisheries in the
fourth and fifth seasons. Any remaining
amount of an Amendment 80 halibut
PSC sideboard limit is not added to the
next seasonal sideboard limit.
Catcher/processors participating in
the Central GOA Rockfish Program are
also subject to halibut PSC sideboard
limitations. Catcher/processors are
subject to halibut PSC sideboard limits
for the trawl deep-water and shallow-
water fisheries from July 1 through July
31 (see §679.84(e)(5)). These halibut
PSC sideboard limits only apply when
a catcher/processor is not fishing under
the authority of a Central GOA Rockfish
Program cooperative quota permit in the
Central GOA (see §679.84(e)). Halibut

PSC sideboard limits for the Central
GOA Rockfish Program are established
as a percentage of the annual trawl
halibut PSC limit. Halibut PSC
sideboard limits are not established for
catcher vessels in the Central GOA
Rockfish Program because those vessels
are prohibited in July from fishing for
specific flatfish species that typically
have higher rates of halibut PSC use (see
§679.84(d)).

Table 3 summarizes the halibut PSC
sideboard limits assigned to the AFA,
Amendment 80, and Central GOA
Rockfish Programs. Table 3 lists the
percentage of the trawl halibut PSC
limit assigned as Amendment 80 and
Central GOA Rockfish Program
sideboard limits, the percentage of the
seasonal trawl apportionment assigned
as an AFA halibut PSC sideboard limit,
and the specific amount of the limit.
The amount of the halibut PSC
sideboard limit assigned to each of these
fisheries is calculated using an annual
trawl halibut PSC limit of 1,973 mt as
specified in the final 2013 and 2014
harvest specifications for the GOA (78
FR 13162, February 26, 2013).

TABLE 3—FINAL 2013 AND 2014 PACIFIC HALIBUT PSC SIDEBOARD LIMITS

[Values are in metric tons]

AFA Amendment 80 program Central GOA rockfish program
(Non-exempt catcher (cather/processors only) (catcher/processors only)
vessels only)
Deep-water Shallow-water Deep-water Shallow-water
Deep-wat Shallow-wat ; " - "
e]%phg?/ er aﬁ(s)r:ve.\'l;l,a er fishery fishery fishery fishery
January 20—-April 1 ...... 34.0% 7.0% 1.15% 0.48% N/A.
of 444 mt of 99 mt (23 mt) (9 mt)
(151 mt) (7 mt)
April 1=July 1 .............. 34.0% 7.0% 10.72% 1.89% N/A.
of 99 mt of 296 mt (212 mt) (37 mt)
(34 mt) (21 mt)
July 1-July 30 (Central N/A N/A 2.5% 0.1%
GOA Rockfish Pro- (49 mt) (2 mt).
gram only).
July 1-September 1 .... | 34.0% 7.0% 5.21% 1.46% N/A.
of 197 mt of 395 mt (103 mt) (29 mt)
(67 mt) (28 mt)
September 1—October | 34.0% 7.0% 0.14% 0.74% N/A.
1. of 0 mt of 148 mt (3 mt) (15 mt)
(0 mt) (21 mt)
October 1-December 20.5% of 296 mt (61 mt) 3.71% 2.27% N/A.
31. (73 mt) (45 mt)

Objectives of and Rationale for
Amendment 95 and This Proposed Rule

The following objective was adopted
by the Council with respect to this
proposed action:

The Council has long been cognizant of,
and continues to recognize the extreme
importance of halibut to all resource user

groups. The Council also acknowledges that,

for a wide variety of reasons, the dynamics
of the directed and non-directed halibut
fisheries have changed significantly since

halibut PSC limits were first established.
Given concerns with the current halibut PSC
limits in the GOA, and the effect this PSC has
on both directed fishing opportunities and
productivity of the stock, there is a need to
evaluate existing halibut PSC limits and the
way in which these limits are established.
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The objective of the proposed action is to
reduce halibut PSC limits for the GOA
groundfish fisheries. In years of low halibut
PSC use, the PSC limit reduction may not be
a constraint. In those years the groundfish
sectors would not be affected by the
proposed changes. Reductions in the halibut
PSC limit will generate halibut savings in
years of relatively high halibut PSC. In years
that halibut PSC savings occur, they will
benefit the halibut resource and the halibut
directed fisheries dependent on the GOA
halibut resource. Conversely, groundfish
harvesters will have their harvest constrained
in those years. The reductions in groundfish
harvest will impact revenue generated from
the fisheries. The magnitude of the revenue
change will depend on the quantity of
groundfish harvest foregone and the price
flexibility of those groundfish species.

The proposed halibut PSC limit
reductions are necessary to minimize
halibut bycatch to the extent practicable
in the GOA groundfish fishery, while at
the same time achieving optimum yield
from the groundfish fishery. The
Council considered a range of
alternatives to assess the impacts of
minimizing halibut bycatch to the
extent practicable while preserving the
potential for the full harvest of the TACs
assigned to the trawl and hook-an- line
sectors. The Council considered changes
in groundfish and halibut management
programs and fishing patterns,
environmental conditions, fishing
technology, and knowledge of halibut
and groundfish stocks. The Council
considered the potential trade-offs
between the halibut saved and the
forgone groundfish catch. The Council
believes, and NMFS agrees, that the
proposed PSC limit reductions
minimize halibut bycatch to the extent
practicable given the management
measures currently available to the fleet,
the derby-style prosecution of some
components of the groundfish fishery,
the uncertainty about the extent to
which halibut bycatch in the groundfish
fishery has adverse effects on the
halibut resource, and the need to ensure
that catch in the trawl and hook and
line fisheries contributes to the
achievement of optimum yield in the
groundfish fisheries.

The Council considered changes to
the halibut resource, and the needs of
the directed halibut fishery user groups,
including the commercial, charter,
subsistence, personal use, and unguided
sport sectors. The halibut resource is
fully allocated. Recent declines in
halibut exploitable biomass, particularly
in the GOA, underscore the need to
minimize bycatch of halibut in the
groundfish fisheries to the extent
practicable. Since the existing GOA
halibut PSC limits were established, the
total biomass and abundance of halibut

has varied, and in recent years the stock
is experiencing an ongoing decline in
size-at-age for all ages in all areas.
Although the cause of this decline in
size-at-age is not fully understood, the
commercial halibut sector has
experienced decreased catch limits as a
result. The IPHC accounts for incidental
halibut catches in the groundfish
fisheries, recreational and subsistence
catches, and other sources of halibut
mortality before setting commercial
halibut catch limits each year. From
2002 to 2011 the commercial catch limit
for halibut in the GOA in combined IFQ
Regulatory Areas 2C (Southeast Alaska),
3A (South central Alaska), and 3B
(Southwest Alaska) declined by almost
50 percent. In addition, the guideline
harvest level, which establishes a
benchmark for harvests in the charter
halibut fishery, has been reduced,
particularly in IPHC Regulatory Area
2C. Further, the charter halibut sector
has experienced increased catch
restrictions in the GOA in recent years.
Additional detail on the status of
halibut stocks, commercial catch limits,
and the guideline harvest level, is
provided in the final rule establishing
IPHC annual management measures for
the Pacific halibut fishery in 2013 (see
78 FR 16423, March 15, 2013 and 78 FR
18323, March 26, 2013).

Although catch limits for the
commercial and charter halibut fisheries
have declined in recent years, GOA
halibut PSC limits have remained
relatively constant. The proposed action
would require trawl and hook-and-line
sectors to minimize halibut bycatch
during the prosecution of their
respective groundfish fisheries. The
Council balanced a number of
competing objectives for fishery
conservation and management in its
selection of its Preferred Alternative.
These include (1) achieving the
optimum yield from each groundfish
fishery without overfishing the stocks,
(2) considering the importance of
fishery resources to fishing communities
and minimizing adverse economic
impacts on such communities, and (3)
minimizing bycatch to the extent
practicable. As discussed in section
4.6.4 of the Analysis, the Council
considered the ability of trawl and
hook-and-line groundfish fisheries to
reduce halibut PSC use, how much of
the halibut PSC limit had been left
unused by each sector in the past, and
the potential effects of reduced PSC
limits on GOA groundfish catch and
revenue.

The Analysis included a retrospective
evaluation of the impacts of PSC limit
reductions on GOA ground fish catches
from 2003 through 2010. This

evaluation provided estimates of
groundfish catch and revenue that
would have been foregone in the GOA
groundfish fisheries if halibut PSC
limits had been reduced from current
levels from 2003-2010. However, while
historical catch and halibut PSC
information can be used to assess
whether and when fisheries would close
if reduced PSC limits had been in place
in previous years, the Council and
NMFS believe groundfish trawl and
hook-and-line fishery participants can
modify their behavior to avoid a closure.
The Analysis reviewed potential
measures that could be adopted by
participants to reduce halibut PSC use
and factors that are likely to affect the
willingness of participants to adopt
those measures. Although the proposed
halibut PSC limit reductions may result
in earlier season closures and an
attendant reduction in target groundfish
catches when the lower seasonal PSC
limit is reached, the frequency and
extent of early season closures and
effects of such closures will vary across
gear types and segments of the fleets to
the extent that fleets are willing to
change fishing behavior in response to
lower PSC limits. If sector participants
are successful in taking action to control
halibut PSC use to avoid a closure,
additional gross revenues may be
gained.

Notwithstanding measures that the
trawl and hook-and-line sectors can take
to avoid halibut PSC use and potential
fishery closures, the Council and NMFS
recognize that reducing halibut PSC
limits will likely come at a cost to
individual participants and to the hook-
and-line and trawl sectors as a whole.
The proposed action could potentially
impact revenue generated from the
groundfish fisheries and some
groundfish fisheries may not harvest
their full TAC. The Analysis considered
not only changes in gross revenues, but
also changes in costs resulting from the
fleets’ altered fishing behavior to
minimize halibut bycatch. The Council
and NMFS balanced these potential
financial effects of reduced groundfish
harvests and increased costs to
groundfish fleets with the benefits of
maintaining a healthy marine ecosystem
for fishermen and communities that
depend on the halibut resources. The
proposed reduction in halibut PSC
limits could benefit participants in the
directed halibut fisheries, such as the
commercial and charter sport fisheries,
if it results in increased levels of
harvestable halibut and increased catch
limits for directed halibut fisheries.
Halibut processors might also benefit
from this proposed action, along with
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halibut charter clients, and consumers
of halibut harvested in the directed
fisheries. As described later in the
preamble, the proposed action
minimizes adverse economic impacts to
the extent practicable for groundfish
sectors that will experience the greatest
halibut PSC reductions through
measures such as phasing-in reductions
over three years, allowing for roll-overs
of halibut PSC sideboard limits from
one season to the subsequent season,
and allowing for the aggregation of
halibut PSC limits during the second
season deep-water and shallow-water
fisheries.

During public testimony, some
members of the public recommended
greater reductions of halibut PSC limits.
However, halibut bycatch cannot be
avoided completely, and the Council
and NMFS believe that even more
stringent PSC limit reductions would
severely limit the groundfish fleet.
Currently, most of the groundfish fleet
in the GOA is involved in competitive
fisheries and does not have available
tools, such as catch share programs or
fishery cooperatives, that have been
demonstrated to successfully reduce
halibut PSC and still maintain current
harvest levels of groundfish (for an
example see the discussion of the
Central GOA Rockfish Program in
section 4.5.5 of the Analysis). As noted
above, the Council and NMFS anticipate
that participants in the GOA trawl and
hook-and-line groundfish fisheries will
need to modify their fishing behavior in
response to lower PSC limits. Based on
public testimony received from industry
participants on the extent to which
individual vessels are able to change
their fishing behavior to reduce PSC
use, the Council and NMFS believe that
the proposed halibut PSC reductions
minimize halibut bycatch to the extent
practicable.

The Proposed Action

This proposed action would: (1)
Establish GOA halibut PSC limits in
Federal regulation; (2) reduce the GOA
halibut PSC limits for vessels using
trawl and hook-and-line gear; (3)
proportionately reduce trawl halibut
PSC sideboard limits for American
Fisheries Act (AFA), Amendment 80,
and Central GOA Rockfish Program
vessels; and (4) modify the accounting
for halibut PSC sideboard limits for
Amendment 80 vessels, and halibut PSC
used by trawl vessels from May 15
through June 30 to maintain groundfish
harvest while achieving the halibut PSC
limit reductions intended by this action.
This action would reduce halibut PSC
limits to the extent practicable
consistent with National Standard 9,

while at the same time achieving, on a
continual basis, the optimum yield from
the groundfish fishery. The preceding
four actions are discussed in detail in
the following sections of this preamble.

Action 1: Establishing the GOA Halibut
PSC Limits in Federal Regulation

This proposed action would modify
the process by which the GOA halibut
PSC limits are set. As previously
discussed, the GOA halibut PSC limits
currently are established through the
annual GOA groundfish harvest
specifications process. This action
proposes including the overall annual
GOA halibut PSC limits for the trawl
and hook-and-line sectors in Federal
regulations, a process that would mirror
the current process for the Bering Sea
and Aleutian Islands halibut PSC limits.
Once the GOA halibut PSC limits are
published as Federal regulations, those
limits could then be modified only by
amending those regulations. The
Council acknowledged, and NMFS
agrees, that publishing the annual
halibut PSC limits in Federal regulation
will streamline the harvest
specifications process and provide
greater certainty about what annual PSC
limits would be for those sectors subject
to such limits. The groundfish harvest
specifications process is complex and
time-sensitive, as the final harvest
specifications have to be in place as
soon as possible each year. Addressing
potential changes to GOA halibut PSC
limits during the harvest specifications
process carries the risk of delaying the
harvest specification of annual
groundfish harvest limits, which is the
primary objective of the harvest
specifications process.

Publishing the annual halibut PSC
limits in Federal regulation is expected
to:

¢ Resolve implementation and timing
issues inherent in the current two-year
harvest specification schedule. The first
season to which NMFS applies halibut
PSC limits on the trawl groundfish
fishery occurs from January 20 to April
1, and the first season to which NMFS
applies halibut PSC limit on the hook-
and-line halibut PSC limit occurs from
January 1 to June 10 of each year.
Currently, GOA halibut PSC limits are
set for two consecutive years (as are
groundfish catch limits), so that
groundfish fishing begins on January 1
based on groundfish TACs and PSC
limits that were approved by the
Council over a year earlier. Once the
next 2-year set of harvest specifications
are finalized in February or March, the
initial annual groundfish TACs are
superseded by new catch limits. For
example, the final 2013 and 2014

harvest specifications for the GOA
published on February 26, 2013, well
after the opening of the hook-and-line
groundfish fishery season on January 1,
2013. Establishing the GOA halibut PSC
limits for trawl and hook-and-line gear
sectors in Federal regulation would
ensure the halibut PSC limits are in
place at the start of the fishing year.
This would eliminate the potential that
NMFS would have to modify a halibut
PSC limit once fishing has already
begun for a year should there be changes
to that limit during the development of
the annual harvest specifications.

¢ Facilitate potential development of
long term PSC management tools for the
groundfish fisheries. Such development
would benefit from a stable regulatory
environment, rather than annual halibut
PSC limits that could be subject to
change during the annual harvest
specification process. Should it become
apparent that further halibut bycatch
reductions are practicable, regulations
could be amended to further revise
halibut PSC limits.

NMEF'S notes that once the annual
halibut PSC limits are established in
Federal regulation as proposed by this
action, the Council and NMFS will
continue to use the harvest specification
process to apportion annual halibut PSC
limits between fisheries and gear
categories. The Council will consider
the best available information when
recommending these apportionments of
halibut PSC limits consistent with
existing regulations at § 679.21(d)(5).

Action 2: Reducing the GOA Halibut
PSC Limits for Trawl and Hook-and-
Line Sectors

This proposed action would reduce
the GOA halibut PSC limits for vessels
harvesting groundfish in the GOA. The
proposed GOA halibut PSC limit for
each gear and fishery category would be
reduced from the current annual halibut
PSC limits specified in the final 2013
and 2014 harvest specifications in the
GOA (78 FR 13162, February 26, 2013)
and established in regulation as follows:

e Hook-and-line catcher/processor: 7
percent reduction.

¢ Hook-and-line catcher vessel: 15-
percent reduction, phased in over 3
years with a 7 percent reduction the first
year, an additional 5 percent reduction
the second year, and a final 3 percent
reduction in the third year.

¢ Hook-and-line demersal shelf
rockfish Southeast Outside District: 1
metric ton reduction.

e Trawl: 15-percent reduction,
phased-in over 3 years with a 7 percent
reduction the first year, an additional 5
percent reduction the second year, and
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a final 3 percent reduction in the third
year.

The following sections describe the
proposed halibut PSC limit reductions
for the trawl and hook-and-line gears.

Phase-in Schedule for the Proposed
Halibut PSC Limit Reductions for the
Trawl and Hook-and-Line Sectors

The Council recognized that giving
the groundfish fleets additional time to
individually and collectively adapt to
the newly reduced halibut PSC limits
under this proposed action would
minimize some of the adverse
consequences for sectors with the
largest halibut PSC limit reductions.
This phased-in approach would mitigate
the impact the halibut PSC limit
reductions have on groundfish fishery
revenue and, as a result, mitigate the
loss to communities reliant on
groundfish resources. For this reason,
the Council recommended phasing-in
the reductions of halibut PSC limits for
the trawl and catcher vessel hook-and-
line sectors because these sectors will
experience the largest halibut PSC limit
reductions. The phased-in
implementation would allow additional
time for these sectors to develop
management tools and modify their
fishing practices. As described below,
NMEFS intends that the phased-in
approach to halibut PSC limit
reductions would provide the
groundfish sectors subject to the largest
halibut PSC limit reductions with

continued participation in the
groundfish fisheries as they adapt to the
lower halibut PSC limits, and would, to
the extent practicable, minimize adverse
economic impacts of the halibut PSC
limit reductions.

The specific annual amounts of the
phased-in reductions are intended to
reduce halibut PSC while also taking
account of the needs of affected
groundfish fisheries to efficiently adapt
to the reductions. The Council
considered a broad range of potential
reductions to halibut PSC limits,
including no reduction relative to the
current halibut PSC limits and a 15-
percent reduction for all trawl and
hook-and-line fisheries in the first year
of implementation. The phase-in
approach and timeline proposed under
this rule would result in the largest
percentage reduction in the first year, a
slightly smaller percentage reduction in
the second year, and the smallest
percentage reduction in the third year,
to provide meaningful reductions in
halibut PSC limits as quickly as
possible. This approach would allow
groundfish fisheries to adapt to the
proposed changes by, for example,
improving on-the-ground
communication of halibut PSC rates to
reduce groundfish harvests in areas of
high halibut PSC, developing and using
halibut excluder devices, or developing
other measures that could reduce
halibut bycatch in the GOA groundfish
fisheries.

The Council intended for the initial
halibut PSC limit reductions to be in
effect for the 2014 fishing year. This
preamble assumes that 2014 will be the
first year the proposed reductions
would be effective for purposes of the
examples provided. Table 4 portrays the
proposed halibut PSC limit reductions
for the trawl gear sector and the hook-
and-line gear catcher vessel sector.
NMFS would implement the 7-percent
reduction in the first year of
implementation of this proposed action,
and then take the second and third
phase of reductions relative to the 2013
annual halibut PSC limits. NMFS would
not take the additional percentages of
the second and third year off of the
already reduced PSC limits from the
first year. Examples of the amounts
associated with each percentage
reduction are depicted in subsequent
tables.

Table 4 also shows that the 7-percent
proposed halibut PSC limit reduction
for the hook-and-line catcher/processor
sector and the 1 mt reduction for the
hook-and-line DSR fishery would be
effective in the 2014 fishing year, or the
first year of implementation of a final
rule for this action. The Council elected
to reduce the halibut PSC limit for the
DSR fishery by 1 mt instead of a
percentage that would increase over
time. The rationale for this fixed
reduction in the halibut PSC limit for
the DSR fishery is described in the
following section of this preamble.

TABLE 4—PROPOSED PHASE-IN SCHEDULE OF HALIBUT PSC REDUCTIONS

; Reduction
) Total proposed Reduction first year Reduction second third year
Sector or fishery reduction (2014) year (2016 and each
relative to 2013 (2015) year thereafter)
Hook-and-line demersal shelf rockfish Southeast Out- | 1 mt 1 mt * *
side District.
Hook-and-line catcher/processor sector ..........cccceeeeenee 7 percent 7 percent * *
Hook-and-line catcher vessel sector 15 percent 7 percent 5 percent 3 percent
Trawl SECION .....oeiiiiiieiieee e 15 percent 7 percent 5 percent 3 percent

Hook-and-Line DSR Fishery Proposed
Reduction

This action would reduce the halibut
PSC limit for the hook-and-line DSR
fishery in the Southeast Outside District
by 1 mt, from 10 mt in 2013, to 9 mt
in 2014 and each year thereafter. The 1
mt reduction in the halibut PSC limit for
the DSR fishery would accommodate
the purpose of this action, i.e., reduce
halibut PSC limits in the commercial
groundfish fisheries to the extent
practicable. The Council believed that it
was necessary to apply the halibut PSC
limit reductions to all components of
the hook-and-line fisheries, including

the commercial DSR fishery. A 1 mt
reduction in the halibut PSC limit
apportioned to the DSR fishery should
not have an adverse impact on the
directed fishery for DSR, given the
decreasing participation in this fishery
in recent years. In consideration of the
small amount of halibut PSC limit
assigned to the DSR fishery, and the
relatively low estimated amount of
halibut PSC use in the DSR fishery, the
Council did not recommend phasing-in
reductions over a period of time, or
establishing a percentage of a reduction.
Reducing halibut PSC limits beyond 1
mt for the directed DSR fishery could

potentially curtail harvest of the annual
DSR TAC. Given the estimated low
amount of halibut PSC use in the DSR
fishery, the Council and NMFS believe
that the benefits of further halibut PSC
reductions in the DSR fishery would not
justify the potential costs of greater
reductions for this fishery.

The State of Alaska and NMFS jointly
manage DSR. DSR is also caught
incidentally in other commercial
fisheries, such as the IFQ halibut
fishery, and in sport fisheries. Since
2004, the majority of annual DSR
landings were taken as incidental catch
in other fisheries. For example, of the
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293 mt TAC for DSR in 2012, 128 mt
were available for the DSR commercial
directed fishery, of which 105 mt were
harvested. Because harvesters may use
much of the available DSR as incidental
catch in the halibut IFQ fishery,
reducing the DSR directed fishery’s
halibut PSC limit should not result in
changes in the management of the DSR
directed fishery.

Other Hook-and-Line Fisheries
Proposed Reductions

This action proposes to reduce the
other hook-and-line catcher/processor
and catcher vessel sectors’ current
overall halibut PSC limits, but by
different percentage amounts. As
depicted in Table 4, the other hook-and-
line catcher/processor sector would be
subject to a total halibut PSC limit
reduction of 7 percent, with the
reduction fully implemented in 2014.
The other hook-and-line catcher vessel
sector would be subject to a phased-in
halibut PSC limit reduction of 15
percent, beginning with a 7 percent
reduction in 2014. These percentage
reductions would be specified in
regulations at §679.21. The reductions
would be made in conjunction with the
existing method used to annually
apportion the other hook-and-line PSC
limit between the hook-and-line catcher
vessel and catcher/processor sectors.

A. Other Hook-and-Line Annual PSC
Limit Apportionments to the Catcher
Vessel and Catcher/Processor Sectors

Section 679.21(d)(4)(iii) contains
formulas that NMFS uses to apportion
the annual other hook-and-line halibut
PSC limit between the catcher vessel
and catcher/processor sectors. This
approach was designed to integrate
annual differences in how the combined
Western and Central Pacific cod
biomass is apportioned between the
Western GOA and Central GOA, based
on the findings of the annual Pacific cod
stock assessment. This stock assessment
calculates, among various other
biological factors, how the overall
Pacific cod biomass is distributed
between these two management areas.
The formulas set forth in regulation
provide a means to annually adjust the
apportionment of the other hook-and-
line halibut PSC limit based on annual
Pacific cod distribution. The hook-and-
line catcher/processor sector receives a
larger annual share of the total Pacific
cod TAC in the Western GOA than the
hook-and-line catcher vessel sector.
Conversely, the hook-and-line catcher
vessel sector receives a larger annual
share of the total Pacific cod TAC in the
Central GOA.

The Council recommended, and
NMFS agrees, that NMFS should
continue to use this methodology to
apportion the Pacific cod TAC between
the other hook-and-line catcher vessel
and catcher/processor sectors before the
proposed halibut PSC limit reductions
are calculated under the proposed
action. The formulaic distribution of the
other hook-and-line halibut PSC limit
would allow the reduced other hook-
and-line PSC limit to be apportioned
differently each year to better match the
potential halibut PSC use by each
sector. This change is intended to align
the annual allocations of Pacific cod
between the two hook-and-line sectors
with their respective allotments of the
other hook-and-line halibut PSC limit,
which is consistent with National
Standard 1 to achieve optimum yield
from the GOA groundfish fisheries. For
example, if the annual stock assessment
determines that there is a greater
proportion of Pacific cod in the Central
GOA than the Western GOA (based on
the average biomass distribution
estimated in the stock assessment), then
the hook-and-line catcher vessel sector
would receive more of the other hook-
and-line halibut PSC limit than the
hook-and-line catcher/processor sector.
This methodology is described in the
final rule implementing Amendment 83
to the FMP, which established Pacific
cod sector splits in the GOA (76 FR
74670, December 1, 2011).

To implement this component of the
action, NMFS proposes to place in
regulation the existing other hook-and-
line halibut PSC limit of 290 mt. This
amount would be integrated into the
formulas that apportion this limit
between the hook-and-line catcher
vessel and catcher/processor sectors,
consistent with the intent of
Amendment 83 to the FMP and its
implementing regulations. This formula
would then be used to annually
apportion the other hook-and-line
halibut PSC limit between sectors prior
to making the actual percentage
reductions also proposed in this action.
Applying the proposed other hook-and-
line halibut PSC limit reductions to the
current 290 mt halibut PSC limit prior
to apportioning it between the other
hook-and-line sectors is not possible
because (1) the division of this limit
varies according the annual
apportionment of the Western GOA and
Central GOA Pacific cod TACs, and (2)
the catcher vessel and catcher/processor
sectors would operate under different
PSC limit percentage reductions after
the first year of the reduction phase-in.
This methodology is also described in
detail in Section 4.6.3.2 of the Analysis.

Once the other hook-and-line halibut
PSC limit is divided between the hook-
and-line catcher vessels and catcher/
processors, the halibut PSC limit
percentage reductions proposed in this
action would then be applied to each
individual sector’s halibut PSC limit.
These reduced limits would then be
annually specified as halibut PSC limit
apportionments by fishery category and
season in the annual harvest
specifications.

B. Applying the Proposed Halibut PSC
Limit Reductions to the Other Hook-
and-Line Catcher/Processor Sector

This action proposes to reduce the
halibut PSC limit for the hook-and-line
catcher/processor sector by 7 percent
the first year of implementation under
this proposed action, and retain that
level thereafter. For example, using the
2013 Pacific cod apportionment in
conjunction with the other hook-and-
line halibut PSC limit apportionment
formulas in §679.21(d), the proposed
hook-and-line catcher/processor halibut
PSC limit would be reduced to 115 mt
in 2014 from 124 mt in 2013.

The Council recommended different
percentage reductions for other hook-
and-line catcher/processors (7 percent)
versus other hook-and-line catcher
vessels (15 percent) because the catcher/
processor sector already received a
halibut PSC limit reduction under
regulations implementing Amendment
83 to the FMP (76 FR 74670, December
1, 2011), and has collectively taken
measures to reduce its halibut PSC
usage in recent years. The hook-and-line
catcher/processor sector has been able
to reduce its PSC use with management
tools not available to the trawl gear
sector or hook-and-line catcher vessel
sector. Specifically, the hook-and-line
catcher/processor sector decreased its
halibut PSC use by forming a voluntary
cooperative in 2010. The voluntary
hook-and-line catcher/processor
cooperative members agreed to divide
the available halibut PSC limit, and to
a variety of other measures (e.g., avoid
fishing in areas with known
concentrations of halibut and at times of
relatively high halibut PSC rates). These
measures are intended to reduce the
chance that this sector’s halibut PSC
would result in a fishery closure.

The Council recommended reducing
the hook-and-line catcher/processor
sector by 7 percent for this proposed
action to acknowledge the PSC limit
reductions implemented under
Amendment 83, and the voluntary steps
already taken to decrease the sector’s
halibut PSC use in recent years. A
reduction greater than 7 percent could
further reduce halibut bycatch by the
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hook-and-line catcher/processor sector,
but at increased potential for adverse
economic impacts on this sector, either
through foregone groundfish catch or
increased operating costs as this fleet
attempts to avoid halibut bycatch. As
discussed in section 4.6 of the Analysis,
the informal hook-and-line catcher/
processor sector cooperative in the GOA
have undertaken measures to reduce
halibut PSC use in that sector since
2010. Additional measures to further
reduce halibut bycatch could result in
increased operating cost for this sector
and forgone groundfish catch. The
Council and NMFS believe that a 7
percent reduction from current halibut
PSC limits in addition to this sector’s
previous halibut bycatch use reductions
will minimize halibut bycatch in the
hook-and-line-sector to the extent
practicable.

C. Applying the Proposed Halibut PSC
Limit Reductions to the Other Hook-
and-Line Catcher Vessel Sector

The proposed halibut PSC limit
reduction for the other hook-and-line
catcher vessel sector would be phased-
in over 3 years at 7 percent in 2014, or
the first year of implementation of this
action, an additional 5 percent in 2015,

or the second year, and an additional 3
percent in 2016, or the third year, for a
total reduction of 15 percent from the
2013 levels effective beginning 2016 and
remaining effective thereafter. Table 5
shows how the other hook-and-line PSC
limit would be apportioned between the
catcher vessel and catcher/processor
sectors, as well as by season. Using the
2013 Pacific cod apportionments as an
example, the proposed hook-and-line
catcher vessel halibut PSC limits would
decrease from 166 mt in 2013, to 154 mt
in 2014, to 146 mt in 2015, and to 141
mt in 2016 and each year thereafter
under this action. The 15 percent
reduction of the halibut PSC limit
apportioned to the other hook-and-line
catcher vessel sector would achieve this
action’s objective of minimizing halibut
bycatch in the GOA groundfish fisheries
to the extent practicable. The Council
and NMFS determined that the
proposed PSC limit reduction would
provide the hook-and-line catcher vessel
sector with incentives to reduce PSC use
by modifying fishing behavior to avoid
groundfish fishery closures. As
discussed in section 4.6.4 of the
Analysis, some catcher vessels currently
undertake efforts to avoid halibut
through informal arrangements, in

which vessels share on-the-grounds
information concerning halibut
encounter rates, helping vessels to avoid
areas with relatively high halibut PSC.
The Council and NMFS expect
participants in the hook-and-line
catcher vessel sector to modify fishing
behavior and increase coordination to
expand their use of these types of
bycatch avoidance tools to reduce
halibut PSC use.

Table 5 provides an example of the
2013 apportionment of Pacific cod TACs
in the Western and Central GOA to
demonstrate how the proposed other
hook-and-line halibut PSC limit
reduction would be applied to the hook-
and-line catcher vessel and catcher/
processor sectors. The amount of halibut
PSC that could be used by the other
hook-and-line fishery after
implementation of this action is also
shown in Table 5. Effectively, the
amount of halibut PSC that could be
used would decrease under this action
to 269 mt in 2014, to 261 mt in 2015,
and finally to 256 mt in 2016. These
amounts are based on the premise that
there is no change in the apportionment
of the Pacific cod biomass between the
Western and Central GOA during those
years.

TABLE 5—EXAMPLE OF THE OTHER HOOK-AND-LINE HALIBUT PSC LIMITS (IN mt) UNDER THIS PROPOSED ACTION BASED
ON THE 2013 APPORTIONMENT OF THE WESTERN AND CENTRAL GOA PACIFIC COD TACS AND ASSOCIATED Dis-
TRIBUTION OF THE ANNUAL OTHER HOOK-AND-LINE HALIBUT PSC LIMIT

Proposed 1st season 2nd season 3rd season
Year Sectors reductiotn Total allowance Jagtl:re]léy11()to S\Jel:)r:gnlgetr% Sljegé%rrr:]%%rrg}o
(percent) (86%) (2%) (12%)
P20 ) G R Total Allowance ........ | .eeeeecvieeeeeeeeeinnns 290 249 6 35
Catcher vessel .......... N/A 166 143 3 20
Catcher/processor .... N/A 124 106 2 15
2014 oo, Total Allowance ........ | coceeecciiieeeeeeeeiinens 269 232 5 32
Catcher vessel .......... 7 154 133 3 19
Catcher/processor .... 7 115 99 2 14
2015 i, Total Allowance ........ | .eeveeevieeeeeeeeeinnns 261 225 5 32
Catcher vessel .......... 12 146 126 3 18
Catcher/processor .... 7 115 929 2 14
2016 and each year Total Allowance ........ | coccevieiiiniieniieee 256 220 5 31
thereafter.
Catcher vessel .......... 15 141 121 3 17
Catcher/processor .... 7 115 929 2 14

1The total allowance

reflects the sum of the amount available to each sector. After 2013, the 290 mt limit would remain in regulation at

§679.21(d) as part of the formulas that provide the basis for apportioning the annual halibut PSC limit between the hook-and-line catcher/proc-
essor and catcher vessel sectors. The actual annual PSC limit would decrease (in this example) to 256 mt in 2016.

Trawl Sector Proposed Reduction

The amount of the proposed trawl
halibut PSC limit reduction would be
based on reductions from the current
trawl halibut PSC limit of 1,973 mt as
established in the final 2013 and 2014
harvest specifications for the GOA (78
FR 13162, February 26, 2013). This base
amount includes a reduction of 27.4 mt
from the trawl halibut PSC limit

implemented under the Central GOA
Rockfish Program (76 FR 81248,
December 27, 2011). Similar to the other
hook-and-line catcher vessel sector, the
proposed halibut PSC limit reduction
for the trawl sector would be 15 percent
and phased-in over 3 years. The halibut
PSC limit would be reduced by 7
percent in 2014, or the first year of
implementation, an additional 5 percent

in 2015, or the second year, and a final
3 percent in 2016, or the third year, for
a total reduction of 15 percent from the
status quo. This new PSC limit in 2016
would remain in effect each year
thereafter. In selecting trawl halibut PSC
limit reduction, the Council balanced
the broad goal of minimizing halibut
bycatch to the extent practicable with
trawl fishery participants’ need for a
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sufficient amount of halibut PSC to
harvest available GOA groundfish TACs,
and thereby support the achievement of
optimum yield from the GOA
groundfish fishery.

A. Rockfish Program Halibut PSC
Apportionment

The traw] halibut PSC limit of 191.4
mt apportioned to the Central GOA
Rockfish Program would not be reduced
by this action. The Rockfish Program
was exempted from the proposed
halibut PSC limit reductions because
participants in the Rockfish Program
already had their apportionment of
halibut PSC limit reduced relative to
historic use of halibut PSC in the
Central GOA rockfish fisheries when the
Council adopted the program. NMFS
implemented the Rockfish Program on
December 27, 2011 (76 FR 81248) and
reduced the halibut PSC limit
apportionment by 12.5 percent of the
fishery’s historical annual use (during
the 2000 through 2006 qualifying
period). The 12.5-percent reduction
resulted in 27.4 mt of halibut PSC limit
that is not allocated for use annually,
leaving 191.4 mt to support the Central
GOA Rockfish Program.

In addition, the Central GOA Rockfish
Program limits the maximum amount of
any unused halibut PSC limit from
Central GOA Rockfish Program
participants that may be made available
to the non-Rockfish Program trawl
fisheries. This reallocation of unused
halibut PSC limit is commonly known
as a reapportionment. The annual
reapportionment of any unused portion
of the 191.4 mt Rockfish Program
halibut PSC limit is reduced by 45
percent, and as a result only 55 percent
of the annual, unused halibut PSC limit
may be available for reapportionment to
non-Central GOA Rockfish Program
fisheries during the fifth season.

The halibut PSC reductions already
implemented through the Rockfish

Program minimize halibut bycatch in
the rockfish fishery to the extent
practicable. These reductions limit
halibut mortality both by limiting the
amount of halibut PSC that is initially
allocated as halibut PSC CQ and by
limiting the amount of halibut PSC that
may be reassigned. In developing the
Rockfish Program, the Council sought to
balance the need to provide adequate
halibut PSC for use by rockfish
cooperatives, recognize patterns of
reduced halibut PSC use once exclusive
harvest privileges were established, and
meet broader goals to reduce halibut
mortality. The Analysis supporting the
current proposed action projects that the
45-percent reduction of unused halibut
PSC limit would be equal to, or greater
than, the 15-percent reduction applied
to the general trawl halibut PSC limit
under this action based on a review of
the amount of unused halibut PSC limit
in the Central GOA Rockfish Program
(see Section 4.5.5 of the Analysis for
additional detail). Additional details on
the specific rationale and methods for
halibut PSC limit allocations and
reapportionments in the Central GOA
Rockfish Program are provided in the
final rule implementing that program
and are not repeated here (see 76 FR
81248, December 27, 2011).

B. Applying the Proposed Halibut PSC
Limit Reductions to the Trawl Sector

The proposed reductions to the
annual trawl halibut PSC limits do not
include a reduction to the current
amount of trawl halibut PSC
apportioned to the Rockfish Program.
NMFS proposes to subtract 191.4 mt of
the halibut PSC limit that is apportioned
to the Rockfish Program from the overall
trawl halibut PSC limit before
calculating the percentage reduction to
the trawl halibut PSC limit. The 191.4
mt amount would be added back to the
trawl halibut PSC limit after calculating
the 7, 12, and 15 percent annual

reduction during the phased-in
implementation of the trawl halibut PSC
limit reductions. This would prevent
the percentage reductions being
proposed for overall annual GOA trawl
halibut PSC limit from being applied to
the halibut PSC limit apportioned to the
Central GOA Rockfish Program.

The total trawl halibut PSC limit
would be calculated using the following
formula:

Trawl Halibut PSC Limit = ((1,973 mt
— 191.4 mt) * X) + 191.4 mt

In this formula, X is the percentage of
the original allocation the trawl gear
sector would receive of the phased-in
percentage PSC limit reductions (7
percent the first year, 12 percent the
second year, and 15 percent the third
and each year thereafter). In the first
year of implementation of this action,
the trawl gear sector would receive
1,848 mt, or 93 percent (0.93) of the
2013 trawl PSC limit of 1,973 mt. In the
second year, the trawl gear sector would
receive 1,759 mt, or 88 percent (0.88) of
the 2013 trawl PSC limit of 1,973 mt.
Finally, in the third and each year
thereafter, the trawl gear sector would
receive 1,706 mt, or 85 percent (0.85) of
the 2013 trawl PSC limit of 1,973 mt.
The annual halibut PSC limits for the
deep-water fishery, shallow-water
fishery, and each of those fisheries
respective seasonal apportionments
would continue to be recommended by
the Council and published in the annual
harvest specifications, rather than in
Federal regulations. The proposed
halibut PSC limit reductions also would
result in changes to the trawl sector’s
seasonal apportionments of halibut PSC
limits. Those changes are discussed
below. Table 6 shows the proposed
halibut PSC limits for the trawl sector
each year for the implementation of this
action, if this proposed action is
implemented in 2014.

TABLE 6—PROPOSED HALIBUT PSC LIMITS FOR THE TRAWL SECTOR

Effective dates

Annual trawl gear PSC

Percent reduction

2015
2016 and each year thereafter

limit (mt) *
1,973 N/A
1,848 7
1,759 12
1,706 15

*This amount retains the existing 191.4 mt annual halibut PSC limit allocated to the Rockfish Program without any reduction to this allocation.

C. Changes in Trawl Seasonal
Apportionments

As discussed earlier in this preamble
in the “Background” section under
“GOA Annual Halibut PSC Limits,
Fishery Categories, and Seasonal

Apportionments,” section 679.21(d)(5)
authorizes NMFS to seasonally
apportion the annual trawl halibut PSC
limits after consulting with the Council.
During the annual harvest specifications
process the Council recommends and

NMFS assigns the specific amount of
halibut PSC limit to each of these
seasons. Section 679.21(d)(3) and (4)
establishes the annual halibut PSC limit
apportionments to trawl gear in the
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GOA through the annual groundfish
harvest specification process.

Table 7 portrays the proposed
reduction of annual halibut PSC limit to
the trawl sector and the resulting
changes to apportionments to the deep-
water fishery and shallow-water fishery
in each season. Table 7 assumes that the
apportionments to the deep-water and
shallow-water fishery categories and

seasons specified in the final 2013 and
2014 harvest specifications for the GOA
(78 FR 13162, February 26, 2013) would
be retained in future annual harvest
specifications. As shown in Table 7,
halibut PSC limit reductions for the
trawl sector would result in the deep-
water species fishery allowance
decreasing from 789 mt in 2013, to 682
mt in 2016 and each year thereafter

under this action. The shallow-water
species fishery allowance would be
reduced from 888 mt in 2013, to 767 mt
in 2016 and each year thereafter under
this action. The undesignated fifth
season allowance would be reduced
from 296 mt in 2013, to 256 mt in 2016
and each year thereafter under this
action.

TABLE 7—TRAWL FISHERY AND SEASONAL HALIBUT PSC LIMITS BASED ON 2013 APPORTIONMENTS OF THE OVERALL

HALIBUT PSC LIMITS

[All values are metric tons, except where noted as percentages]

4th season 5th season
1st season 2nd season 3rd season
Total Trawl Halibut PSC limit January 20 to | April 1 to July 110 | September 1 Oﬁ%ﬂ%p
April 1 July 1 September 1 October 1 December 31
Annual limit, all categories Seasonal share
27.5% 20% 30% 7.5% 15%
2013 (StatUS QUO) vuvveeeeecrerceeeeeceeeeeee e 1,973 543 395 592 148 296
2014 (7% reduction) 1,848 508 370 554 139 277
2015 (12% reduction) 1,759 484 352 528 132 264
2016 and each year thereafter (15% reduction) 1,706 469 341 512 128 256
Deep-water species fishery Seasonal share
12.5% 37.5% 50%* 0%
2013 (StAtUS QUO) ...eveceeeerceeeeeeeseeeeeee e 789 99 296 395 | woreeeeeeeeeeees | e
2014 (7% reduction) 739 92 277 178 [370]
2015 (12% reduction) 704 88 264 160 [352]
2016 and each year thereafter (15% reduction) 682 85 256 150 [341]
Shallow-water species fishery Seasonal share
50% 11.1% 22.2% 16.7%
2013 (status quo) ....... 888 444 99 197 148
2014 (7% reduction) 832 416 92 185 139
2015 (12% reduction) 791 396 88 176 132
2016 and each year thereafter (15% reduction) 767 384 85 170 128
Undesignated by deep-water or shallow-water species fishery Seasonal share
100%
2013 (Status qUO) ......cccevrciiiiiiiie e 296 296
2014 (7% reduction) 277 277
2015 (12% reduction) .......cocceeeeieeriniiee e 264 264
2016 and each year thereafter (15% reduction) 2L A U O RS 256

*Number in bracket includes the 191.4 mt Rockfish Program halibut PSC limit.

The Council noted that between 2006
and 2011 (the most recent years
available for the Analysis), the deep-
water fishery used, on average, about 85
percent of its available halibut PSC limit
over the first through fourth seasons.
The shallow-water fishery used about 89
percent of its available halibut PSC limit
over the same time period. For all five
seasons, the entire trawl sector used
about 93 percent of its available halibut
PSC limit. Although the proposed
reductions would likely constrain the
trawl sector in the second and third year
after implementation, NMFS believes

the trawl fisheries could potentially
operate longer and produce larger
volumes of fish if this sector changes its
fishing practices. Historical records and
NMFS’ management experience in the
trawl fisheries indicates that the amount
of halibut PSC in the GOA groundfish
fisheries can be reduced by increased
communication among industry
participants and coordination of fishing
activities and effort (see section 4.6.4 of
the Analysis for additional detail).

Action 3: Reducing Halibut PSC
Sideboard Limits for AFA, Amendment
80, and Rockfish Program Vessels

As described above in the section
titled “Halibut PSC Sideboard Limits,”
a variety of halibut PSC use limits
(commonly known as sideboard limits)
have been implemented to restrict the
amount of halibut PSC available to
specific participants in GOA groundfish
fisheries. This proposed rule would not
revise the current regulations that
establish the methodology for
calculating the specific percentage of
the annual traw] halibut PSC limit
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apportioned to the AFA Program,
Amendment 80 sector, or Central GOA
Rockfish Program as halibut PSC
sideboard limits. Rather, the AFA
Program, Amendment 80 sector, and
Rockfish Program halibut PSC sideboard
limits would continue to be calculated
during the annual harvest specifications
process as percentages of the GOA
halibut PSC limit. However, because the
annual trawl PSC limit would be
reduced under this proposed action, the
amount (in metric tons) of each of these
management program’s halibut PSC
sideboard limit would also be reduced.
Regulations that establish halibut PSC
sideboard limits are at § 679.64(b)(4) for
non-exempt AFA catcher vessels subject
to GOA halibut PSC sideboard limits,
§679.92(b)(2) for the Amendment 80
sector, and § 679.82(e) for catcher/
processors that opt-out of a Rockfish
Program cooperative and are subject to
GOA halibut PSC sideboard limits.

The Council considered but rejected
an option to specify the sideboard limits
in Federal regulation as a fixed limit in
metric tons, rather than as percentages
of the GOA trawl halibut PSC limit. The
Council recommended that applying the
sideboard limits as a percentage in
Federal regulations would allow the
proposed reductions to the annual trawl
halibut PSC limit to carry through to
those respective sideboard limits.
Applying the current methodology
prescribed in regulation for establishing
halibut PSC sideboard limits against a
lower traw] halibut PSC limit
proportionately reduces the sideboard
limits available to the AFA Program,
Amendment 80 sector, and Rockfish
Program. The Council and NMFS
therefore determined that the proposed

halibut PSC sideboard limit reductions
minimize halibut bycatch to the extent
practicable. Participants in the AFA
Program, Amendment 80 sector, and the
Rockfish Program have the ability to
reduce halibut PSC use through halibut
avoidance methods similar to those
described above for other participants in
the GOA trawl sector, including
increased communication among
industry participants, coordinated
fishing activities and effort, and
improved fishing technology (see
section 4.6.4 of the Analysis for
additional detail).

The following sections explain how
the proposed halibut PSC sideboard
limit reductions in this action would be
applied to the AFA, Amendment 80,
and Rockfish Programs. Additional
detail on the potential impacts of the
halibut PSC sideboard limits is available
in section 4.3.2 of the Analysis. The
examples provided in the following
sections assume that the
apportionments to the deep-water and
shallow-water fishery categories and
seasons specified in the final 2013 and
2014 harvest specifications for the GOA
(78 FR 13162, February 26, 2013) are
retained in future annual harvest
specifications. If the Council
recommends a different range of
apportionments for those fishery
categories, the actual amounts in the
following examples would likewise
change.

NMFS determined that these
apportionments are appropriate for
purposes of this action because they are
consistent with the objective to
apportion halibut PSC to ensure that it
is available for use in groundfish
fisheries earlier in the year (e.g., the

trawl deep-water fisheries in the first
season), but limits that use so that the
halibut PSC limit remains to support
other groundfish fisheries that occur
later in the year (e.g., the trawl shallow-
water fisheries in the fourth season).
The limits assigned to each season
reflect that halibut PSC likely to be
taken during specific seasons by specific
fisheries. This approach is consistent
with the FMP and regulations at
§679.21(d)(5), which require that the
Council and NMFS consider a number
of factors in seasonally apportioning
halibut PSC limits (see “GOA Annual
Halibut PSC Limits, Fishery Categories,
and Seasonal Apportionments’ section
above). Any future changes to
apportionments during the harvest
specifications process would be
evaluated consistent with §679.21(d)(5).
The following sections use 2014 as the
first year of implementation of halibut
PSC sideboard limit reductions.

A. Amendment 80 Halibut PSC
Sideboard Limit

Table 8 provides estimates of the
proposed annual, fishery category, and
seasonal halibut PSC sideboard limit
reductions for the Amendment 80
sector. The phased-in 15-percent
reduction in the deep-water fishery
would result in a 61 mt annual
reduction in the halibut PSC sideboard
limit, from 418 mt in 2013, to 357 mt
in 2016 and each year thereafter. The
same reduction in the shallow-water
fishery sideboard limits would result in
a 20 mt annual reduction in the halibut
PSC sideboard limit, from 137 mt in
2013, to 117 mt in 2016 and each year
thereafter.

TABLE 8—PROPOSED HALIBUT PSC SIDEBOARD LIMITS FOR THE AMENDMENT 80 SECTOR

5th season
Amendment 80 Total sideboard 1st season 2nd season Srd season 4th season October 1
sideboard limits limit January 2010 | aprii 1 o July 1 July 1 1o September 1 to through
April 1 September 1 October 1 December 31
Deep-water species fish-
ery:
2013 (Status Quo) ... 418 23 214 104 3 74
2014 (7% Reduction) 387 21 198 96 3 69
2015 (12% Reduc-
tion) v 368 20 189 92 2 65
2016 and each year
thereafter ...............
(15% Reduction) ....... 357 20 183 89 2 63
Shallow-water species
fishery:
2013 (Status Quo) .... 137 10 38 29 15 45
2014 (7% Reduction) 127 9 35 27 14 42
2015 (12% Reduc-
tion) e 120 8 33 26 13 40
2016 and each year
thereafter (15% Re-
duction) ......ccecenene 117 8 32 25 13 39
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Amendment 80 vessels subject to the
halibut PSC sideboard limits are most
active in the deep-water fishery, where
they primarily fish for arrowtooth
flounder, rex sole, and rockfish. The
third season has the largest number of
participating Amendment 80 vessels,
because that is the season most vessels
fish in the rockfish fishery. Participation
in the shallow-water fisheries by
Amendment 80 vessels is much smaller,
with only one to three vessels targeting
these fisheries. Historical data indicates
that only during the third season of the
2008 deep-water species fishery did
halibut PSC sideboard limit use exceed
89 mt, which, according to Table 8, is
the amount available under the 15-
percent proposed reduction of the
halibut PSC limit. That year was the
first year of the Amendment 80 Program
and the most active year for

Amendment 80 vessels in the GOA. The
Amendment 80 sector is expected to
have a sufficient deep-water fishery
halibut PSC limit to harvest rockfish in
the third season. Under this proposed
action, the decision of when to fish for
groundfish under the halibut PSC limit
remains with the Amendment 80 sector
as it continues to monitor its halibut
PSC under its existing cooperative
agreements.

B. Rockfish Program Catcher/Processor
Opt-Out Sideboard Limits

Table 9 shows the proposed July
Rockfish Program catcher/processor
halibut PSC sideboard limit reductions
for those catcher/processors that choose
to opt-out of participating in a Rockfish
Program cooperative. These sideboard
limits are separate and distinct from the
Rockfish Program halibut PSC limit

apportionment of 191.4 mt. The
proposed phased-in 15-percent
reduction would result in a 7 mt
reduction for the deep-water fishery
Rockfish Program catcher/processor opt-
out halibut PSC sideboard limit, from 50
mt in 2013, to 43 mt in 2016 and each
year thereafter. The shallow-water
fishery Rockfish Program catcher/
processor opt-out halibut PSC sideboard
limit would remain at 2 mt during the

3 years of phased-in reductions. The
reason that the shallow-water fishery
PSC sideboard limit would not change
is due to the fact that regulations
establish the sideboard limit as 0.1
percent of the annual trawl halibut PSC
limit (see regulations at § 679.84(e)).
Once a 15-percent reduction is applied
the resulting amount does not change
due to rounding to the nearest metric
ton.

TABLE 9—PROPOSED ROCKFISH PROGRAM CATCHER/PROCESSOR HALIBUT PSC SIDEBOARD LIMITS FOR JULY

[Values are in metric tons]

Rockfish sideboard limits

July sideboard limits

Deep-water species

Shallow-water species

fishery fishery

2013 (Status Quo)
2014 (7% Reduction)

2015 (12% Reduction)
2016 and each year thereafter (15% Reduction)

NN NN

The Council and NMFS believe that
these halibut PSC limit reductions
minimize halibut bycatch to the extent
practicable taken by catcher/processors
choosing to opt-out of participating in a
Rockfish Program cooperative. Any
reduction from the current 50 mt
sideboard limit for the Rockfish Program
catcher/processor opt-out halibut PSC
sideboard limit in the deep-water
fishery will likely constrain the catcher/
processors subject to the sideboard
limit. During 2007, 2008, and 2009,
halibut PSC by the catcher/processors in
the Central GOA Rockfish Program
would have exceeded the 50 mt halibut
PSC sideboard limit. Given that the
halibut PSC for the deep-water fishery
exceeded the status quo halibut PSC
sideboard limit in those three years,
there is a high likelihood that the deep-
water fishery would be constrained by
the reduced halibut PSC sideboard limit

during July, particularly as the halibut
PSC sideboard limit is reduced.
However, in more recent years the
Rockfish Program halibut PSC sideboard
limits have not been exceeded, as
catcher/processors that have opted-out
of joining a Rockfish Program
cooperative have either changed their
fishing practices or decreased their
participation in the fisheries subject to
these halibut PSC sideboard limits. The
fleet’s altered fishing practices and
improved communications about
halibut bycatch among vessels and
managing companies have resulted in
decreases in halibut bycatch.

C. Non-Exempt AFA Catcher Vessel
Halibut PSC Sideboard Limits

The proposed 15-percent reduction to
the trawl halibut PSC limit would
proportionately reduce the halibut PSC
sideboard limits established for non-

exempt AFA catcher vessels during the
annual harvest specifications process.
Table 10 shows the proposed non-
exempt AFA catcher vessel halibut PSC
sideboard limit reductions. The total
reduction, once applied to the deep-
water fishery, would result in an 8 mt
AFA halibut PSC sideboard limit
reduction, from 56 mt in 2013, to 48 mt
in 2016 and each year thereafter. The
same 15-percent halibut PSC limit
reduction applied to the shallow-water
fishery would result in a 45 mt AFA
halibut PSC sideboard limit reduction,
from 306 mt in 2013, to 261 mt in 2016
and each year thereafter. The 15-percent
halibut PSC limit reduction applied to
the fifth season (undesignated by
species fishery) would decrease 10 mt,
from 62 mt in 2013, to 52 mt in 2016
and each year thereafter.
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TABLE 10—NON-EXEMPT AFA CATCHER VESSEL HALIBUT PSC SIDEBOARD LIMITS

5th season
1st season : 4th season
Non-exempt AFA catcher ; 2nd season April | 3rd season July October 1
vessel sideboard limits Total sideboard Janxa;)% %O to 1 to July 1 1 to September 1 Sepotgtrgtt))g” to through
December 31
Deep-water species fish-
ery:
2013 (Status Quo) ... 56 7 21 28 (01
2014 (7% Reduction) 50 6 19 25 (O T
2015 (12% Reduc-
tion) v 49 6 18 25 [0 TR
2016 and each year
thereafter (15% Re-
duction) ......ccceeeueeen. 48 6 18 24 O | e
Shallow-water species
fishery:
2013 (Status quo) ..... 306 153 34 68 51
2014 (7% Reduction) 282 141 31 63 47
2015 (12% Reduc-
[{1e] 1) IR 270 135 30 60 A5 | e,
2016 and each year
thereafter (15% Re-
duction) ......cccceenne 261 130 29 58 44 | s
Undesignated by species
fishery:
2013 (Status quo) ..... B2 | s | e | e s | eee e 62
2014 (7% Reduction) L A A SR BSOS PURR BTSRRI 57
2015 (12% Reduc-
tion) e B4 | e | e | e s | e 54
2016 and each year
thereafter (15% Re-
duction) .....cccceeeeee B2 | s | s | e s | eee e 52

In recent years, non-exempt AFA
catcher vessels have been the most
active in the shallow-water fishery, with
up to 10 vessels participating,
particularly in the first, third, and fourth
seasons. Participation in the deep-water
fishery is more limited, with only two
vessels targeting these fisheries in recent
years. Only the deep-water fishery
exceeded a current seasonal sideboard
limit; this happened three times from
2003 through April 2012. For this
reason, the proposed halibut PSC
sideboard limit reductions are expected
to minimally constrain the non-exempt
AFA catcher vessels if current fishing
practices continue. The reductions
would still allow the vessels subject to
these halibut PSC sideboard limits to
continue to fish, rather than be subject
to fishery closures due to reaching the
decreased halibut PSC limits proposed
by this action. Most of the participation
in the shallow-water fishery occurs in
the pollock and Pacific cod fisheries.
The pollock fishery has relatively low
halibut PSC use compared to other
shallow-water fisheries. A large amount
of the halibut PSC limit is apportioned
to seasons when Pacific cod target
fishery apportionments are issued,
which attempts to match potential
halibut bycatch needs with the amount
of Pacific cod available. In addition,
given that NMFS is authorized to roll

over unused halibut PSC sideboard
limits for the non-exempt AFA catcher
vessel from season to season, the
proposed reductions appear to pose
little constraint for these deep-water or
shallow-water fisheries. Thus, even with
the application of the maximum percent
reduction considered as part of this
action (15 percent), the corresponding
reductions to the non-exempt AFA
halibut PSC sideboard limits would still
allow the vessels subject to these
sideboard limits to operate in the deep-
water and shallow-water fisheries.

Action 4: Adjusting the Accounting for
Halibut PSC Sideboard Limits for
Amendment 80 Vessels, and Halibut
PSC Apportionments Used by Trawl
Vessels From May 15 Through June 30

This proposed action also includes
two management measures that are
intended to provide relief to trawl
sectors that are constrained by current
regulatory restrictions associated with
halibut PSC sideboard limits and the
segregation of trawl halibut PSC
apportionments between the deep-water
and shallow-water fisheries. These
measures would (1) allow the
Amendment 80 sector to roll over
unused halibut PSC sideboard limits
from one season to the next season, and
(2) allow available trawl halibut PSC
limit apportionments in the second

season deep-water and shallow-water
fisheries to be combined and made
available for use in either fishery from
May 15 through June 30. These
management measures are meant to help
maintain groundfish harvest while
minimizing halibut bycatch by these
sectors to the extent practicable. They
also are meant to provide additional
flexibility as an incentive to participate
in fisheries at times of the year that may
have lower halibut PSC rates relative to
other times of the year. Both proposed
measures are described in detail below.

A. Allow the Amendment 80 Sector To
Roll Over Unused Halibut PSC
Sideboard Limits From One Season to
the Next Season

This management measure would
allow the Amendment 80 sector to roll
over unused halibut PSC sideboard
limits from one season to the next
season so that the Amendment 80 sector
could maximize their groundfish catch
by using their reduced halibut PSC
sideboard limits more efficiently. Non-
exempt AFA catcher vessels, Central
GOA Rockfish Program vessels, and
vessels not operating under sideboard
limits already have this flexibility.
Currently, NMFS monitors halibut PSC
by species fishery and seasons.
Regulations at § 679.92(b)(2) prevent
Amendment 80 vessels from using more
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halibut PSC sideboard limit than is
available in each deep-water or shallow-
water fishery and season. If the
Amendment 80 deep-water or shallow-
water seasonal halibut PSC sideboard
limit is reached, then all directed
fishing for all species in that fishery
close in the GOA for that season. If an
Amendment 80 seasonal halibut PSC
sideboard limit is exceeded then the
amount over the limit is deducted from
the next season’s halibut PSC sideboard
limit. NMFS reopens a species fishery in
the following season with the halibut
PSC sideboard limit applicable for that
season.

Allowing the Amendment 80 sector to
roll over unused halibut PSC sideboard
limits from one season to the next

season may allow for an increased
availability of halibut PSC sideboard
limits in some seasons. Any unused
seasonal deep-water or shallow-water
fishery halibut PSC sideboard limit
available to roll over to the next season
would remain in the same fishery
category to which the limit was
originally assigned during the harvest
specifications process. This would
preclude such roll overs from affecting
the overall halibut PSC limit seasonal
apportionments that are established for
the GOA trawl sector as whole.

Table 11 uses data that was presented
in the Analysis from the 2009 through
2010 fishing years to provide an
example of how this measure would
have been applied to the Amendment 80

sector fisheries in those years. Table 11
indicates that 132 mt of deep-water
fishery and 86 mt of shallow-water
fishery halibut PSC sideboard limits
would have been available to roll over
during the 2010 fishing year under this
proposed option. However, the amount
of the sideboard limit available to roll
over from season to season in future
years would be reduced under this
proposed rule with the proposed phase-
in of halibut PSC limit reductions.
Under the 15-percent halibut PSC limit
reduction proposed in this action, the
amount of halibut PSC sideboard limits
established for the Amendment 80
sector that would have been available
for roll over in 2010 decreases from 132
mt to 112 mt for the deep-water fishery.

TABLE 11—AMENDMENT 80 HALIBUT PSC SIDEBOARD LIMIT (mt) THAT WOULD HAVE BEEN AVAILABLE TO RoLL OVER
TO THE NEXT SEASON UNDER THIS PROPOSED ACTION DURING THE 2009 AND 2010 FISHING YEARS

. 5th season
Total sideboard 1st season . 4th season
p 2nd season April | 3rd season* July October 1
avallaé)\llzrto roll Janx%% %O to 1 to July 1 1 to September 1 Sepotgtr;r;ggrr 11 to through
December 31
Deep-water fishery 2010
Status QUO .......cceerieennnn. 132 13 52 64 3 N/A
7% Reduction ...... 123 12 48 60 3 N/A
12% Reduction .... 116 11 46 57 3 N/A
15% Reduction ................. 112 11 44 55 3 N/A
Shallow-water fishery 2010
Status QUO ......eevverrieeninn. 86 9 33 29 15 N/A
7% Reduction ...... 80 8 30 27 14 N/A
12% Reduction .... 75 8 29 26 13 N/A
15% Reduction .... 73 8 28 25 13 N/A
Deep-water fishery 2009
Status QUO .....ceceirieenien. 135 23 73 36 3 N/A
7% Reduction ...... 126 21 68 34 3 N/A
12% Reduction .... 119 20 65 32 2 N/A
15% Reduction ................. 115 20 62 31 2 N/A
Shallow-water fishery 2009
Status QUO .......cceereeennnne 64 0 20 29 14 N/A
7% Reduction ................... 59 0 19 27 13 N/A
12% Reduction .... 56 0 18 25 13 N/A
15% Reduction ................. 54 0 17 24 12 N/A

* Excludes Rockfish Program halibut PSC limit.

The ability to roll over unused halibut
PSC limits from one season to the next
season would likely benefit the
Amendment 80 sector. This
management measure offers the
Amendment 80 sector the ability to
more efficiently use its halibut PSC
sideboard limit. The inability to roll
over halibut PSC limits from one season
to the next season currently may create
an incentive for the Amendment 80
sector to incur more halibut PSC during
a given season, absent the flexibility to
roll over unused limits of the sector’s

halibut PSC sideboard limit
apportionments to the next season. The
Amendment 80 sector traditionally
fishes early in the season until the entire
halibut PSC limit is reached because all
trawl sectors are competing with each
other for groundfish while the halibut
PSC limit is available, and other sectors’
catch could cause the deep-water
(primarily) or shallow-water halibut
limit to be reached before the
Amendment 80 sector reaches its
halibut PSC sideboard limit. The
Amendment 80 sector’s current inability

to roll over unused halibut PSC, and the
race to catch as much of their
groundfish halibut PSC sideboard limit
and non-sideboarded flatfish species as
possible may create economic
incentives that do not allow the best use
of their halibut PSC sideboards. A
rollover provision may help provide
positive incentives to maximize
Amendment 80 sector groundfish
harvests with available halibut PSC. The
Council included this management
measure to the flexibility of proposed
Measure 1 to provide the Amendment
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80 sector with the ability to respond
more efficiently to the proposed halibut
PSC limit reductions in this proposed
rule and other recent changes in GOA
groundfish management. These changes
include the regulations implementing
Amendment 83 to establish GOA Pacific
cod sector allocations, and the Central
GOA Rockfish Program. The ability to
roll over seasonal halibut PSC would
provide the Amendment 80 sector with
the opportunity to take advantage of
available halibut PSC sideboard limits
later in the year if halibut PSC is
avoided in previous seasons. The
Amendment 80 sector could develop
methods to avoid halibut PSC or modify
its fishing patterns, which could result
in more target groundfish catch.

However, the flexibility to roll over
halibut PSC sideboard limits to
subsequent seasons does not guarantee
the halibut PSC limit will be available
to the Amendment 80 sector for future
seasons. Under this management
measure, all sectors would continue to
compete for groundfish while the
overall trawl halibut PSC limit is
available. Use of halibut PSC by other
non-Amendment 80 trawl vessels could
cause the deep-water or shallow-water
fisheries halibut PSC limit to be
reached. This would result in a closure
for all trawl gear before the Amendment
80 sector reaches its halibut PSC
sideboard limit. Also, it is possible that
the Amendment 80 sector could reach
its halibut PSC sideboard limit early in
the year, which would reduce the
amount of the halibut PSC sideboard
limit available to roll over to the next
season.

B. Combine Management of the Deep-
Water and Shallow-Water Halibut PSC
Limits From May 15 to June 30 To Allow
Available Trawl Halibut PSC Limit in
the Second Season Deep-Water and
Shallow-Water Fisheries To Be Made
Available for Use in Either Fishery
Category

This management measure would
allow all GOA trawl participants to
access remaining halibut PSC limits in
either the deep-water fishery or shallow-
water fishery during the second season
from May 15 through June 30. Currently,
NMFS manages the deep-water and
shallow-water fishery complexes
separately in the second season by
closing directed fishing for the deep-
water and shallow-water fishery
complexes when the respective second
season fishery halibut PSC limit is
reached. Once a particular fishery
complex is closed, vessels may not
directed fish for species in their
respective deep-water or shallow-water
fishery complex until the third season

deep-water fishery halibut PSC limit
becomes available on July 1.

Historically, the deep-water trawl
fishery reached its second season
halibut PSC limit in April. The shallow-
water trawl fishery halibut PSC limit
has remained untouched in the second
season because members of the trawl
sector have not targeted shallow-water
complex species due to the low
economic value of these species.
Combining management of the deep-
water and shallow-water halibut PSC
limits from May 15 to June 30 would
allow the trawl sector to use remaining
second season halibut PSC limits in
either fishery complex and would
provide the trawl sector with greater
opportunity to fully harvest TAC for
more economically valuable species.

Under combined management of
halibut PSC limits from May 15 through
June 30, GOA trawl gear vessels could
use halibut PSC limits that remain in
the deep-water complex or shallow-
water complex in either the deep-water
or shallow-water fisheries. The second
season would remain open under
combined management as long as
halibut PSC is available. Once the total
second season halibut PSC limit is
reached, NMFS would close all directed
fishing for groundfish using trawl gear
in the GOA until the third season deep-
water fishery halibut PSC limit becomes
available on July 1 (except Rockfish
Program cooperative quota and vessels
directed fishing for pollock using
pelagic trawl gear, which are exempt
from halibut PSC limit closure notices
under existing regulations at
§679.21(d)(7)(i)). Closure notices would
not be separately issued to deep-water
or shallow-water fisheries, since they
would be managed as a combined trawl
halibut PSC limit from May 15 through
June 30.

Halibut PSC sideboard limits for the
Amendment 80 and AFA vessels would
continue to be defined for deep-water
and shallow-water fisheries in the
second season. Since shallow-water
flatfish is primarily targeted by catcher
vessels, much of the benefit derived
from this management measure would
result if catcher vessels minimize their
use of halibut PSC while fishing in the
shallow-water fishery. For the trawl
fleets to benefit from this measure it
would be necessary for some amount of
the shallow-water halibut PSC limit to
remain in the second season. As
currently allowed for other trawl
sectors, if the Amendment 80 sector
were allowed to roll over unused deep-
water halibut PSC sideboard limit from
the first season, as proposed above, then
it also may benefit from this proposed
change.

After the second season is complete,
NMFS would re-specify halibut PSC
limits for the third season, and would
resume separate management of halibut
PSC limits in the deep-water and
shallow-water fishery complexes. NMFS
would reduce the halibut PSC limit in
the third season to account for any
overage of the original apportionment of
deep-water or shallow-water halibut
PSC limits in the second season. An
overage of the second season halibut
PSC limit would decrease the halibut
PSC limit available for the third season
fisheries.

For example, the deep-water fishery
could close in mid-April because it
reached that fishery’s second season
halibut PSC apportionment. The
shallow-water fishery may have 100 mt
of halibut PSC limit remaining, which
would be available for use by either the
deep-water or shallow-water fishery
beginning on May 15 under this
management measure. In this case, the
trawl sector could start fishing for deep-
water species on May 15 and use the
halibut PSC limit of 100 mt that was
available from the shallow-water
fishery’s seasonal halibut PSC
apportionment instead of waiting until
July 1 for the third season deep-water
fishery halibut PSC limit to become
available. However, if the deep-water
fishery used this extra amount, NMFS
would issue an inseason action to
reduce the third season deep-water
fishery halibut PSC limit available on
July 1 from 181 mt to 81 mt to account
for the 100 mt used by that fishery
during May 15 through June 30. This
methodology would also apply to the
shallow-water fishery’s seasonal halibut
PSC limit. This measure is not expected
to result in closure of the third season
deep-water or shallow-water fisheries
based on the current halibut PSC
seasonal apportionments. If there is
unused second season halibut PSC limit
available after June 30, then it would be
rolled over to the same species fishery
from which it was initially assigned
(e.g., if 50 mt of halibut PSC derived
from the shallow-water fishery
remained after June 30, that 50 mt
would be added to the amount available
at the start of the third season shallow-
water fishery halibut PSC limit).

The Council selected May 15 as the
date to remove the deep-water and
shallow-water restrictions in order to
allow for a period without potential
fishing effort. Historically, the second
season deep-water fishery has closed
during the third week in April. Delaying
the re-opening of the deep-water fishery,
even if some amount of the shallow-
water halibut PSC limit was available
for the deep-water fishery, may provide



Federal Register/Vol.

78, No. 180/ Tuesday, September 17,

2013 /Proposed Rules 57123

two benefits. First, the groundfish
species in the deep-water fishery could
re-aggregate if they had dispersed
during the beginning of the second
season deep-water fishery. Second,
Pacific halibut migrate to shallower
waters during the spring and summer
months. Thus, opening the deep-water
fishery on May 15 may allow for greater
groundfish catch per unit of fishing
effort (i.e., increased fishing efficiency
for target species), as well as potentially
decreasing halibut bycatch (since there
has been additional time for halibut to
move into shallower waters).

The flexibility created from this
management measure could potentially
provide sectors with the ability to
reduce halibut PSC rates by fishing at
times of the year when halibut PSC rates
are lower and the halibut PSC limit has
not typically been available. Allowing
fishing during times of lower halibut
PSC rates would provide the trawl
sector with greater opportunity to access
groundfish TACs despite the reduction
in halibut PSC limits. Also, allowing
shallow-water fishery halibut PSC limits
to be used in the deep-water fishery
after May 15 each year during the
second season should extend the deep-
water fishery during that season.
Increasing the overall amount of deep-
water fishery halibut PSC limit available
may extend fishing for arrowtooth
flounder and rex sole for both catcher
vessels and catcher/processors.

The Council considered but rejected
an option to account for halibut PSC
from May 15 through June 30 by
deducting the halibut PSC from the
fishery category where it was initially
available. The Council rejected this
option because NMFS would have been
required to revise its catch accounting
system, and those revisions could have
resulted in substantial costs to NMFS.
Measure 2 as recommended by the
Council, and proposed in this rule,
would not require substantial revisions
to NMFS’ catch accounting system to re-
specify halibut PSC limits.

Summary of Regulatory Changes

This action proposes the following
changes to the existing regulatory text at
50 CFR part 679:

¢ Revise §679.21, prohibited species
bycatch management, to incorporate
explicit annual GOA halibut PSC limits
for the trawl and hook-and-line
fisheries, add the incremental reduction
of the annual PSC limit over a 3-year
period, and provide NMFS the ability to
re-specify halibut PSC limits in the
second season deep-water and shallow-
water species fishery categories to
aggregate available halibut PSC limits
for use in either fishery.

e Revise §679.92, Amendment 80
Program halibut PSC use caps and
sideboard limits, to remove restrictions
on the roll over of seasonal halibut PSC
sideboard limits from one season to the
next season.

e Revise Table 38 to 50 CFR part 679
to incorporate in this table the seasonal
halibut PSC sideboard limit roll over
provisions made in § 679.92.

Classification

Pursuant to section 304(b) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this proposed rule is consistent
with the FMP, other provisions of the
Magnuson-Stevens Act, and other
applicable law, subject to further
consideration after public comment.

This proposed rule has been
determined to be not significant for the
purposes of Executive Order (E.O.)
12866.

Initial Regulatory Flexibility Analysis

An Initial Regulatory Flexibility
Analysis (IRFA) was prepared for this
action, as required by section 603 of the
Regulatory Flexibility Act. The IRFA
describes the economic impact this
proposed rule, if adopted, would have
on small entities. The IRFA describes
the reasons why this action is being
proposed; the objectives and legal basis
for the proposed rule; the number of
small entities to which the proposed
rule would apply; any projected
reporting, recordkeeping, or other
compliance requirements of the
proposed rule; any overlapping,
duplicative, or conflicting Federal rules;
impacts of the action on small entities;
and any significant alternatives to the
proposed rule that would accomplish
the stated objectives of the Magnuson-
Stevens Act, and any other applicable
statutes, and would minimize any
significant adverse impacts of the
proposed rule on small entities.
Descriptions of the proposed action, its
purpose, and the legal basis are
contained earlier in this preamble and
are not repeated here. A summary of the
IRFA follows. A copy of the IRFA is
available from NMFS (see ADDRESSES).

On June 20, 2013, the Small Business
Administration (SBA) issued a final rule
revising the small business size
standards for several industries effective
July 22, 2013. 78 FR 37398 (June 20,
2013). The rule increased the size
standard for Finfish Fishing from $4.0 to
19.0 million, Shellfish Fishing from $4.0
to 5.0 million, and Other Marine Fishing
from $4.0 to 7.0 million. Id. at 37400
(Table 1). The new size standards were
used to prepare the IRFA for this action.

Number and Description of Small
Entities Directly Regulated by the
Proposed Action

The entities directly regulated by this
proposed action are those entities that
participate in harvesting groundfish
from the Federal or parallel groundfish
fisheries of the GOA with trawl gear or
hook-and-line gear (excluding
sablefish). These directly regulated
entities include the groundfish catcher
vessels and groundfish catcher/
processor vessels active in the GOA.
Also considered directly regulated are
those entities with halibut PSC
sideboard limits, which include non-
exempt AFA catcher vessels that operate
in AFA inshore cooperatives, catcher/
processors operating in Amendment 80
cooperatives, and catcher/processors
operating in Central GOA Rockfish
Program cooperatives. Fishing vessels
are considered small entities if their
total annual gross receipts, from all their
activities combined, are less than $19.0
million. The IRFA estimates the number
of harvesting vessels that are considered
small entities, but these estimates may
overstate the number of small entities
because (1) some vessels may also be
active as tender vessels in the salmon
fishery, fish in areas other than Alaska
and the West Coast, or generate revenue
from other non-fishing sources; and (2)
all affiliations are not taken into
account, especially if the vessel has
affiliations not tracked in available data
(i.e., ownership of multiple vessel or
affiliation with processors) and may be
misclassified as a small entity. The
Analysis for this proposed action
identified an estimated 486 total vessels
considered directly regulated small
entities in 2012, the most recent year of
available data on the size of regulated
entities.

There are 65 Western Alaska
communities that work through six non-
profit Community Development Quota
(CDQ) groups that are considered small
entities for Regulatory Flexibility Act
purposes. The CDQ groups’ ownership
of harvesting vessels that operate in the
GOA means that some of the CDQ
groups’ activities could be directly
regulated in the same manner as other
small entities that own vessels
harvesting groundfish in the GOA.

The AFA, Amendment 80, and
Central GOA Rockfish fisheries
cooperatives receive sideboard limits of
halibut PSC and are therefore, directly
regulated. These cooperative entities are
structured to increase the joint profits to
their members. In 2012, there were
seven inshore AFA cooperatives, two
Amendment 80 cooperatives, and two
Central GOA Rockfish cooperatives that
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are considered large entities for this
proposed action.

Impacts of the Action on Small Entities

This proposed rule is meant to reduce
halibut PSC mortality by decreasing
halibut PSC limits available for use in
the GOA groundfish fisheries.
Publishing the halibut PSC limits in
Federal regulation would reduce
regulatory uncertainty as to what the
final halibut PSC limit would be each
year and may benefit small entities as
they plan their annual fishing strategy.
Any reductions in harvest by groundfish
harvesters would impact revenue
generated from the GOA groundfish
fisheries. The small entities regulated
under this proposed action may or may
not be constrained by the halibut PSC
limit and generate less revenue than
under the status quo alternative,
depending on the halibut PSC used in
the groundfish fisheries each year. The
GOA trawl and hook-and-line vessels
regulated by this action would need to
use their halibut PSC limits more
efficiently to mitigate the impacts of this
proposed action. The extent to which
the regulated fleets are successful in
limiting halibut PSC use in the near and
longer terms will determine the
constraints this proposed action has on
small entities. Given variations in the
amount of available groundfish
resources on an annual basis, and the
amount of halibut PSC that may be used
harvesting these resources, the impacts
of the alternatives are assessed relative
to historic rates of halibut PSC use.

Description of Significant Alternatives
Considered

The Council considered an extensive
series of alternatives, options, and
suboptions to reduce halibut PSC limits
in the GOA, including the “no action”
alternative. The RIR presents the
complete set of alternatives (see
ADDRESSES). Alternative 1 is Status Quo/
No Action alternative, which would
retain the process of changing GOA
halibut PSC limits through the annual
groundfish harvest specification
process. Alternative 2 would amend the
FMP to remove setting GOA halibut PSC
limits from the annual harvest
specification process and instead
establish the limits in Federal
regulation. Alternative 2 includes two
options. Option 1, Status Quo/No
Action would retain the existing 1,973
mt trawl and 300 mt hook-and-line gear
halibut PSC limits provided in the final
2013 and 2014 annual harvest
specifications for the GOA and place
them in Federal regulation. Option 2
would revise the current GOA halibut
PSC limits and write the new limits into

Federal regulation. Alternative 2,
Option 2, contained a number of
suboptions for the amount of halibut
PSC limit reduction by trawl and the
hook-and-line fisheries, and additional
measures. Other significant alternatives
to the proposed rule that were
considered are discussed in Section
2.1.4 of the Analysis. The preferred
alternative includes a suite of options
and suboptions that considered a range
of different halibut PSC limit reductions
and modifications to halibut PSC
sideboard limit management
(Alternative 3).

All of the alternatives and options
that were considered, other than the
Status Quo, including the Council’s
preferred alternative, would implement
the halibut PSC limits through Federal
regulation to reduce uncertainty about
the final annual halibut PSC limit,
which may benefit small entities. Based
on the best available scientific data and
information, none of the alternatives to
the preferred alternative appear to have
the potential to accomplish the stated
objectives of the Magnuson-Stevens Act
and other applicable statutes (as
reflected in the proposed action), while
minimizing any significant adverse
economic impact on small entities
beyond those achieved under the
proposed action. The proposed action
would minimize bycatch to the extent
practicable while providing
mechanisms to reduce the impacts on
small entities in the GOA groundfish
fisheries by phasing-in reductions to
these halibut PSC limit reduction
measures over several years and
establishing other measures described in
this proposed rule to ensure more
efficient use of the available halibut PSC
limits.

Recordkeeping and Recording
Requirements

This action does not modify
recordkeeping or reporting
requirements. Federal Rules that may
Duplicate, Overlap, or Conflict with the
Proposed Action.

The Analysis did not reveal any
Federal rules that duplicate, overlap, or
conflict with the proposed action.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: September 9, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 679 is proposed
to be amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., 3631 et seq.; and Pub. L. 108—447.
m2.In§679.21,

m a. Remove paragraph (d)(2);
m b. Redesignate paragraphs according
to the following table;

Redesignate

paragraph As paragraph

m c. Revise newly redesignated
paragraphs (d)(2) (d)(4)(iii)(C) and
(d)(6)(ii);

m d. Revise paragraphs (d)(1), (d)(3)
heading, (d)(3)(i), (d)(3)(ii); and

m e. Add paragraph (d)(4)(iii)(D) to read
as follows:

§679.21 Prohibited species bycatch
management.
* * * * *

(d) EE

(1) Notification and public
comment—(i) Proposed and final
apportionments. NMFS will publish in
the Federal Register proposed and final
apportionments of the halibut PSC
limits in paragraphs (d)(2) and (3) of this
section in the notification required
under §679.20.

(ii) Modification of apportionments.
NMFS, by notification in the Federal
Register, may change the halibut PSC
apportionments during the year for
which they were specified, based on
new information of the types set forth in
this paragraph (d).

(iii) Public comment. NMFS will
accept public comment on the proposed
halibut PSC apportionments for a period
specified in the notice of proposed
halibut PSC apportionments published
in the Federal Register. NMFS will
consider comments received on
proposed halibut PSC apportionments
and, after consultation with the Council,
will publish notification in the Federal
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Register specifying the final halibut PSC
apportionments.

(2) Hook-and-line gear and pot gear
annual halibut PSC limit. (i) The annual
total PSC limit of halibut caught while
conducting any hook-and-line gear
fishery for groundfish in the GOA is an
amount of halibut equivalent to the
amount of halibut mortality established
for each of the fishery categories in
paragraphs (d)(2)(i)(A) and (B) of this
section. The notification at paragraph
(d)(1) of this section also may specify a
halibut PSC limit for the pot gear
fisheries.

(A) Demersal shelf rockfish, Southeast
Outside (SEO) District. The halibut PSC
limit in the demersal shelf rockfish
fishery in the SEO District is 9 mt.

(B) Other hook-and-line fishery. The
halibut PSC limit in the other hook-and-

290 mt *

line gear fishery is established according
to the provisions of paragraphs (d)(2)(iii)
and (d)(2)(iv) of this section.

(ii) Hook-and-line fishery categories.
For purposes of apportioning the hook-
and-line halibut PSC limit among
fisheries, the following fishery
categories are specified and defined in
terms of round-weight equivalents of
those GOA groundfish species for which
a TAC has been specified under
§679.20.

(A) Demersal shelf rockfish, SEO
District. Fishing with hook-and-line gear
in the SEO District of the Eastern GOA
regulatory area during any weekly
reporting period that results in a
retained catch of demersal shelf rockfish
that is greater than the retained amount
of any other fishery category defined
under this paragraph (d)(2)(ii).

(B) Other hook-and-line fishery.
Fishing with hook-and-line gear during
any weekly reporting period that results
in a retained catch of groundfish and is
not a demersal shelf rockfish fishery
defined under paragraph (d)(2)(ii)(A) of
this section.

(iii) Apportionment of the GOA
halibut PSC limit among other hook-
and-line catcher vessels and catcher/
processors.

(A) Catcher vessels using hook-and-
line gear in the other hook-and-line
fishery will be apportioned part of the
GOA halibut PSC limit in proportion to
the total Western and Central GOA
Pacific cod allocations, where X is equal
to annual TAC, as follows:

(1 .4“/&(X;ﬂ;g),; )+ 21 ’3%(XCG(‘)A ))

((19.8% +1.4%) X}y 0,) +((5.1%+21.3%H X 4)

(B) Catcher/processors using hook-
and-line gear in the other hook-and-line
fishery will be apportioned part of the

GOA halibut PSC limit in proportion to
the total Western and Central GOA

Pacific cod allocations, where X is equal
to annual TAC, as follows:

(19.8%(Xy00) +5.1%(X 04))

290 mt *

((19.8% + 1.4%) Xjy0,) +((5.1% + 21.3% N X 004

(C) No later than November 1, any
halibut PSC limit allocated under
paragraph (d)(2)(ii)(B) of this section not
projected by the Regional Administrator
to be used by one of the hook-and-line

sectors during the remainder of the
fishing year will be made available to
the other sector.

(iv) Other hook-and-line fishery
annual PSC limit reductions. The

annual halibut PSC limits established
for the other hook-and-line fishery
under paragraph (d)(2)(iii) of this
section are reduced, as follows:

Vessel category

percent reduction from
the annual halibut PSC

Annual PSC limit

limit established under
paragraph (d)(2)(iii) of

Effective years

(A) Catcher vessel

(B) Catcher/processor

this section
(percent)
7 | 2014.
12 | 2015.
15 | 2016 and each year

thereafter.
2014 and each year
thereafter.

(3) Trawl gear annual halibut PSC
limit. (i) The annual total PSC limit of
halibut caught while conducting any

trawl gear fishery for groundfish in the
GOA is an amount of halibut equivalent

to 1,973 mt of halibut mortality. This
amount is reduced as follows:

Percent reduction from 1,973 mt

Annual trawl gear PSC
limit (mt) 1

Effective years

1,848
1,759

2014.
2015.
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Percent reduction from 1,973 mt AnnuallirtTr]z;V\zln%e?r PSC Effective years
= PR PTRR 1,705 | 2016 and each year

thereafter.

1This amount maintains the 191 mt annual allocation to the Rockfish Program (see Table 28d to this part) from the 1,973 mt halibut PSC limit,
while reducing the remainder of the annual trawl gear halibut PSC limit by the percentage listed in the first column.

(ii) PSC allowance. The halibut PSC
limit specified for vessels using trawl
gear may be further apportioned as PSC
allowances to the fishery categories
listed in paragraph (d)(3)(iii) of this
section, based on each category’s
proportional share of the anticipated
halibut PSC mortality during a fishing
year and the need to optimize the
amount of total groundfish harvest
under the halibut PSC limit. The sum of
all PSC allowances will equal the
halibut PSC limit established under
paragraph (d)(3)(i) of this section.

(4) * x %

(111) * % %

(C) The amount of unused halibut
PSC not reapportioned under the
provisions described in
§679.21(d)(4)(iii)(B) will not be
available for use as halibut PSC by any
person for the remainder of that
calendar year.

(D) Combined management of trawl
halibut PSC limits from May 15 through
June 30. NMFS will combine
management of available trawl halibut
PSC limits in the second season deep-
water and shallow-water species fishery
categories for use in either fishery from
May 15 through June 30 during the

current fishery year. Halibut PSC
sideboard limits for the Amendment 80
and AFA sectors will continue to be
defined as deep-water and shallow-
water species fisheries from May 15
through June 30. NMFS will re-
apportion the halibut PSC limit between
the deep-water and shallow-water
species fisheries after June 30 to account
for actual halibut PSC use by each
fishery category during May 15 through
June 30. The Regional Administrator
will issue a Federal Register notice to
reapportion the amounts of trawl
halibut PSC to each species fishery
category.

* * * * *

(6) * % %

(ii) Hook-and-line fisheries. If, during
the fishing year, the Regional
Administrator determines that U.S.
fishing vessels participating in any of
the three hook-and-line gear and
operational type fishery categories listed
under paragraph (d)(2) of this section
will catch the halibut PSC allowance, or
apportionments thereof, specified for
that fishery category under paragraph
(d)(1) of this section, NMFS will publish
notification in the Federal Register
closing the entire GOA or the applicable

regulatory area, district, or operation
type to directed fishing with hook-and-
line gear for each species and/or species
group that composes that fishing
category.

* * * * *

m 3.In §679.92, revise paragraph (b)(2)
to read as follows:

§679.92 Amendment 80 Program use caps
and sideboard limits.
* * * * *

(b) N

(2) GOA halibut PSC sideboard limits.
All Amendment 80 vessels, other than
the fishing vessel GOLDEN FLEECE as
specified in paragraph (d) of this
section, may not use halibut PSC in the
fishery categories and management
areas, greater than the amounts
specified in Table 38 to this part during
January 1 through December 31 of each
year. Any residual amount of a seasonal
sideboard halibut PSC limit may carry
forward to the next season limit. This
restriction on halibut PSC usage does
not apply to the following two

exceptions:
* * * * *

m 4. Revise Table 38 to 50 CFR part 679
to read as follows:

TABLE 38 TO PART 679—GOA AMENDMENT 80 SIDEBOARD LIMIT FOR HALIBUT PSC FOR THE AMENDMENT 80 SECTOR

The maximum percentage of the total GOA halibut PSC limit that may
be used by all Amendment 80 qualified vessels subject to the halibut
PSC sideboard limit as those seasons ' are established in the annual
Inthe . . . harvest specifications is . . .
Season 1 Season 2 Season 3 Season 4 Season 5
(percent) (percent) (percent) (percent) (percent)
Shallow-water species fishery as defined in §679.21(d)(3)(iii)(A) in the
GOA or adjacent waters open by the State of Alaska for which it
adopts a Federal fishing s€ason ..........c.cccocoiiiiiiiiiiiiiiccces 0.48 1.89 1.46 0.74 2.27
Deep-water species fishery as defined in §679.21(d)(3)(iii)(B) in the
GOA or adjacent waters open by the State of Alaska for which it
adopts a Federal fishing $€as0n .........cccccceiiiiiiiniiiiee e, 1.15 10.72 5.21 0.14 3.71

1 Any residual amount of a seasonal sideboard halibut PSC limit may carry forward to the next season limit (see §679.92(b)(2)).

[FR Doc. 2013-22362 Filed 9-16—13; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request Supplemental
Nutrition Assistance Program: Form
FNS-46, Issuance Reconciliation

AGENCY: Food and Nutrition Service
(FNS), USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Food and Nutrition Service (FNS) is
publishing for public comment a
summary of a proposed information
collection. This is a revision of a
currently approved collection for form
FNS-46, Issuance Reconciliation
Report, which concerns benefit issuance
operations in the Supplemental
Nutrition Assistance Program (SNAP).
The form will be modified and
simplified. FNS plans to update the
form FNS-46, to capture Disaster
Supplemental Nutrition Assistance
Program (D-SNAP) benefit issuances
and returns data. This form update will
ensure D-SNAP data will be more
readily available, enabling FNS to
respond to requests from multiple
agencies on contributions to Federal
disaster relief efforts. The form will be
simplified since it no longer captures
coupon issuances and returns. (Food
stamp coupons were deobligated in
2009.) Instead it will summarize
Electronic Benefit Transfer (EBT)
issuances and returns.

DATES: Written comments must be
received on or before November 18,
2013.

ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate

of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical or
other technological collection
techniques or other forms of information
technology.

Comments may be sent to Shanta
Swezy, Chief, Retailer Management and
Issuance Branch, Retailer Policy and
Management Division, Food and
Nutrition Service, U. S. Department of
Agriculture, 3101 Park Center Drive,
Room 426, Alexandria, VA 22302.
Comments may also be faxed to the
attention of Ms. Swezy at (703) 305—
1863; or via email to: shanta.swezy@
fns.usda.gov. Comments will also be
accepted through the Federal
eRulemaking Portal. Go to http://
www.regulations.gov and follow the
online instructions for submitting
comments electronically.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
approval. All comments will be a matter
of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of this information collection
should be directed to Ms. Elvira May,
Program Analyst, Retailer Management
and Issuance Branch at (703) 605—1534.
SUPPLEMENTARY INFORMATION:
Title: Supplemental Nutrition
Assistance Program: Form FNS—46,
Issuance Reconciliation.

Form Number: FNS—46.

OMB Number: 0584—0080.

Expiration Date: March 31, 2014.

Type of Request: Revision of a
currently approved collection.

Abstract: Section 7(d) of the Food and
Nutrition Act of 2008, as amended, (the
Act) (7 U.S.C. 2016(d)), requires State
agencies to report on their SNAP benefit
issuance operations not less than
monthly. Section 11(a) of the Act (7
U.S.C. 2020(a)) requires State agencies
to assume responsibility for the
issuance, control and accountability of
SNAP benefits.

Regulations at 7 CFR 274.4(a) and
274.4(b)(2) require State agencies to
account for all issuance through the

reconciliation process and to submit a
report on this process using Form FNS—
46, Issuance Reconciliation Report.
These reports must be submitted to the
Food and Nutrition Service (FNS)
monthly and must reach FNS no later
than 90 days following the end of each
report month. The FNS—46 report
reflects the total issuance, returns and
unauthorized issuance amounts
resulting in the net Federal obligation.

Disaster assistance through SNAP is
authorized by sections 402 and 502 of
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42
U.S.C. 5121 et seq.) and the temporary
emergency provisions contained in
Section 5 of the Food and Nutrition Act
of 2008, and in 7 CFR Part 280 of the
SNAP regulations. In accordance with 7
CFR 274.4, State agencies shall keep
records and report SNAP participation
and issuance totals to FNS.

Historically, form FNS-292B, Report
of Disaster Supplemental Nutrition
Assistance Program Benefit Issuance,
has been used by SNAP State agencies
to report to FNS, the number of
households and persons who were
certified for the Disaster SNAP, and also
to report the value of benefits issued to
those households. Form FNS-292B
must be submitted to the agency within
45 days following termination of
disaster assistance.

The information collection burden for
the FNS—-292B, is included in OMB
0584-0037, expiration date July 31,
2014. However, recent evaluation of
Federal disaster response efforts has
identified a critical need for timely
periodic reporting while a disaster
response is ongoing. Updating the FNS—
46, to include separate reporting of D—
SNAP benefit issuance and participation
will ensure estimates are available on a
monthly basis. Requiring monthly D—
SNAP estimates on the FNS—46, will not
duplicate any data collection currently
in place, as the FNS—292B, serves as a
final summary and closeout of the
disaster response and is not meant to
provide periodic updates.

The update to form FNS—46, is
occurring in coordination with an
update to form FNS-388, State Issuance
and Participation Estimates (OMB 0584—
0081, expiration date July 31, 2016). The
alignment of these two forms will
ensure that the monthly D-SNAP
issuances and returns collected on the
FNS—46, will have associated and
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corresponding final issuance
reconciliations on the FNS-388.

While we are adding D-SNAP
estimates on the FNS—46, we are
removing the reporting requirement of
paper coupons. Therefore, FNS
estimates the burden hours associated
with completing the FNS—46 will
remain at 4 hours.

Affected Public: State, Local and
Tribal Government.

Estimated Number of Respondents:
54.

Estimated Annual Number of
Responses per Respondent: 12.

Estimated Total Annual Responses:
648.

Estimated Time per Response: 4.0
hours.

Estimated Total Annual Burden: 2592
hours annually.

Dated: September 10, 2013.
Jeffrey J. Tribiano,

Acting Administrator, Food and Nutrition
Service.

[FR Doc. 2013-22572 Filed 9-16—13; 8:45 am|
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Forest Service

Forest Resource Coordinating
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Forest Resource
Coordinating Committee Meeting will
meet in Rosslyn, Virginia. The
Committee is authorized under Section
8005 of the Food, Conservation, and
Energy Act of 2008 (the Act) (Pub. L.
110-246). The purpose of the
Committee is to provide direction and
coordination of actions within the
Department of Agriculture, and
coordination with State agencies and
the private sector, to effectively address
the national priorities for non-industrial
private forest land. The purpose of this
meeting is to develop recommendations
to submit to the Secretary regarding
alignment of landowner assistance
delivery systems, forest inventory and
analysis, markets, climate change
adaptation, forest conditions, threats to
forest health, and landscape scale
conservation and management. The
meeting is open to the public.

DATES: The meeting will be held on
October 17-18, 2013 from 8:30 a.m. to
5:00 p.m. All meetings are subject to
change or cancellation.

ADDRESSES: The meeting will be held at
the USDA Forest Service, 1621 North
Kent Street, Conference Room 703/704,

Arlington, Virginia. Written comments
may be submitted as described under
SUPPLEMENTARY INFORMATION. All
comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received on the
Forest Resource Coordinating
Committee Web site at http://
www.fs.fed.us/spf/coop/frcc/. Visitors
are encouraged to call ahead to 202—
205-1043 to facilitate entry into the
meeting room.

FOR FURTHER INFORMATION CONTACT:
Maya Solomon, Forest Resource
Coordinating Committee Program
Coordinator, Cooperative Forestry Staff,
202-205-1376 or Ted Beauvais, Forest
Resource Coordinating Committee
Designated Federal Officer, Cooperative
Forestry Staff, 202—-205-1190.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at 1-800—-877—8339 between 8:00
a.m. and 8:00 p.m., Eastern Standard
Time, Monday through Friday.

SUPPLEMENTARY INFORMATION:
Additional information on the Forest
Resource Coordinating Committee can
be found by visiting the Committee’s
Web site at: http://www.fs.fed.us/spf/
coop/frcc/. Anyone who would like to
bring related matters to the attention of
the Committee may file written
statements with the Committee staff by
October 10, 2013. The agenda will
include time for people to make oral
statements of three minutes or less.
Individuals wishing to make an oral
statement should request in writing
within one week of each scheduled
meeting to be scheduled on the agenda.
Written comments and requests for time
for oral comments must be sent to Maya
Solomon, Forest Resource Coordinating
Committee Program Coordinator at 1400
Independence Ave. SW., mailstop 1123,
Washington, DC 20250; by email to
mayasolomon@fs.fed.us. A summary of
the meeting will be posted at http://
www.fs.fed.us/spf/coop/frcc within 21
days after the meeting.

Meeting Accommodations: If you are
a person requiring reasonable
accommodation, please make requests
in advance for sign language
interpreting, assistive listening devices
or other reasonable accommodations for
access to the facility or proceedings by
contacting the person listed under the
For Further Information Contact. All
reasonable accommodation requests are
managed on a case by case basis.

Dated: September 10, 2013.
Paul Ries,
Associate Deputy Chief.
[FR Doc. 2013-22525 Filed 9-16-13; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE
Census Bureau

Census Advisory Committees;
Meetings

AGENCY: Bureau of the Census,
Department of Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Bureau of the Census
(Census Bureau) is giving notice of a
meeting, the National Advisory
Committee on Racial, Ethnic, and Other
Populations (NAC). The Committee will
address census policies, research and
methodology, tests, operations,
communications/messaging and other
activities to ascertain needs and best
practices to improve censuses, surveys,
operations and programs. The NAC will
meet in a plenary session on October
17-18, 2013. Last-minute changes to the
schedule are possible, which could
prevent giving advance public notice of
schedule adjustments.

DATES: October 17-18, 2013. On October
17, the meeting will begin at
approximately 8:30 a.m. and end at
approximately 5:00 p.m. On October 18,
the meeting will begin at approximately
8:30 a.m. and end at approximately 1:45
p.m.

ADDRESSES: The meeting will be held at
the U.S. Census Bureau, 4600 Silver Hill
Road, Suitland, Maryland 20746.

FOR FURTHER INFORMATION CONTACT: Jeri
Green, Jeri.Green@census.gov,
Committee Liaison Officer, Department
of Commerce, U.S. Census Bureau,
Room 8H182, 4600 Silver Hill Road,
Washington, DC 20233, telephone 301—
763—6590. For TTY callers, please use
the Federal Relay Service 1-800—877—
8339.

SUPPLEMENTARY INFORMATION: The NAC
comprises up to thirty-two members.
The Committee provides an organized
and continuing channel of
communication between race, ethnic,
and other populations and the Census
Bureau. The Committee will advise the
Director of the Census Bureau on the
full range of economic, housing,
demographic, socioeconomic, linguistic,
technological, methodological,
geographic, behavioral and operational
variables affecting the cost, accuracy
and implementation of Census Bureau
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programs and surveys, including the
decennial census.

The Committee also assists the Census
Bureau on ways that census data can
best be disseminated to diverse race and
ethnic populations and other users. The
Committee is established in accordance
with the Federal Advisory Committee
Act (Title 5, United States Code,
Appendix 2, Section 10(a)(b)).

All meetings are open to the public.
A brief period will be set aside at the
meeting for public comment on October
18, 2013. However, individuals with
extensive questions or statements must
submit them in writing to Ms. Green at
least three days before the meeting. If
you plan to attend the meeting, please
register by Monday, October 14, 2013.
You may access the online registration
from with the following link: http://
www.regonline.com/nac_oct2013 _
meeting. Seating is available to the
public on a first-come, first-served basis.

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids

should be directed to the Committee
Liaison Officer as soon as possible,
preferably two weeks prior to the
meeting.

Due to increased security and for
access to the meeting, please call 301-
763—9906 upon arrival at the Census
Bureau on the day of the meeting. A
photo ID must be presented in order to
receive your visitor’s badge. Visitors are
not allowed beyond the first floor.

Dated: July 9, 2013.

John H. Thompson,

Director, Bureau of the Census.

[FR Doc. 2013-22535 Filed 9-16-13; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Firms for
Determination of Eligibility To Apply
for Trade Adjustment Assistance

AGENCY: Economic Development
Administration, Department of
Commerce.

ACTION: Notice and Opportunity for
Public Comment.

Pursuant to Section 251 of the Trade
Act 1974, as amended (19 U.S.C. 2341
et seq.), the Economic Development
Administration (EDA) has received
petitions for certification of eligibility to
apply for Trade Adjustment Assistance
from the firms listed below.
Accordingly, EDA has initiated
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each of these
firms contributed importantly to the
total or partial separation of the firm’s
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.

LIST OF PETITIONS RECEIVED BY EDA FOR CERTIFICATION ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT ASSISTANCE

[9/4/2013 through 9/11/2013]

Firm name

Firm address

Date accepted
for investigation

Product(s)

York Imperial Plastics, Inc

17403.

Sakco Precision, Inc
98002.

Unlimited Designs, Inc

C-K Composites Company,
LLC.

718 Country Road, York, PA

3665 C St. NE., Auburn, WA

780 North Warm Springs
Road (700 West), Salt Lake
City, UT 84116.

361 Bridgeport Street, Mount
Pleasant, PA 15666.

9/9/2013

9/5/2013

9/10/2013

9/11/2013

The firm manufactures plastic injection molded component
parts for the construction, industrial, agricultural and auto-
motive markets.

The firm manufacturers aerospace parts; casting and heat-
ing titanium and other metals and machining of the cast
and forged parts.

The firm manufactures ornamental fiberglass architectural
products for residential and commercial applications.

The firm manufactures components comprised of densified
wood and epoxide resin.

Any party having a substantial
interest in these proceedings may
request a public hearing on the matter.
A written request for a hearing must be
submitted to the Trade Adjustment
Assistance for Firms Division, Room
71030, Economic Development
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than ten (10) calendar days
following publication of this notice.

Please follow the requirements set
forth in EDA’s regulations at 13 CFR
315.9 for procedures to request a public
hearing. The Catalog of Federal
Domestic Assistance official number
and title for the program under which
these petitions are submitted is 11.313,
Trade Adjustment Assistance for Firms.

Dated: September 11, 2013.
Michael DeVillo,
Eligibility Examiner.
[FR Doc. 2013-22543 Filed 9-16—13; 8:45 am]
BILLING CODE 3510-WH-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-475-818; A-489-805; C—475-819; C—
489-806]

Certain Pasta From Italy and Turkey:
Continuation of Antidumping and
Countervailing Duty Orders

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (the Department) that
revocation of the antidumping duty
(AD) orders on certain pasta from Italy
and Turkey would likely lead to
continuation or recurrence of dumping,
that revocation of the countervailing
duty (CVD) orders on certain pasta from
Italy and Turkey would likely lead to
continuation or recurrence of a
countervailable subsidy, and the
determination by the International
Trade Commission (the ITC) that
revocation of these AD and CVD orders
would likely lead to a continuation or
recurrence of material injury to an
industry in the United States, the
Department is publishing this notice of
the continuation of these AD orders and
CVD orders.
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DATES: Effective September 17, 2013.
FOR FURTHER INFORMATION CONTACT:
James Terpstra (AD) or Nancy Decker
(CVD), AD/CVD Operations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—-3965 or (202) 482—
0196, respectively.

SUPPLEMENTARY INFORMATION:

Background

On September 4, 2012, the
Department initiated and the ITC
instituted sunset reviews of the AD and
CVD orders on certain pasta from Italy
and Turkey pursuant to sections 751(c)
and 752 of the Tariff Act of 1930, as
amended (the Act), respectively.! As a
result of its reviews, the Department
found that revocation of the AD orders
would likely lead to continuation or
recurrence of dumping and that
revocation of the CVD orders would
likely lead to continuation or recurrence
of countervailable subsidies, and
notified the ITC of the margins of
dumping and the subsidy rates likely to
prevail were the orders revoked.2

On September 9, 2013, the ITC
published its determination, pursuant to
section 751(c) of the Act, that revocation
of the AD orders on certain pasta from
Italy and Turkey and the CVD orders on
certain pasta from Italy would likely
lead to continuation or recurrence of
material injury within a reasonably
foreseeable time.3

Scope of the Orders
Italy (A-475-818, C-475-819)

The merchandise subject to the orders
is pasta. The product is currently
classified under items 1901.90.90.95
and 1902.19.20 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS numbers are
provided for convenience and customs
purposes, the written product

1 See Notice of Initiation of Five-Year Sunset
Review, 77 FR 53867 (September 4, 2012); Certain
Pasta from Italy and Turkey; and Institution of Five-
year Reviews Concerning the Countervailing and
Antidumping Duty Orders on Certain Pasta from
Italy and Turkey, 77 FR 53909 (September 4, 2012).

2 See Certain Pasta From Italy and Turkey; Final
Results of Expedited Third Sunset Reviews of
Antidumping Duty Orders, 78 FR 2368 (January 11,
2013); Certain Pasta From Italy: Final Results of the
Expedited Third Sunset Review of the
Countervailing Duty Order, 78 FR 693 (January 4,
2013); and Certain Pasta From Turkey: Final Results
of the Expedited Third Sunset Review of the
Countervailing Duty Order, 78 FR 692 (January 4,
2013).

3 See Certain Pasta from Italy and Turkey, 78 FR
55095 (September 9, 2013); see also Certain Pasta
from Italy and Turkey (Inv. Nos. 701-TA-365-366
and 731-TA-734-735 (Third Review), USITC
Publication 4423, August 2013).

description in the orders remains
dispositive.*

Turkey (A-489-805, C-489-806)

The merchandise subject to the orders
is pasta. The product is currently
classified under items 1902.19.20 of the
HTSUS. Although the HTSUS numbers
are provided for convenience and
customs purposes, the written product
description in the orders remains
dispositive.®

Continuation of the Orders

As a result of the determinations by
the Department and the ITC that
revocation of these AD and CVD orders
would likely lead to continuation or
recurrence of dumping or a
countervailable subsidy, and of material
injury to an industry in the United
States, pursuant to section 751(d)(2) of
the Act, the Department hereby orders
the continuation of the AD and CVD
orders on certain pasta from Italy and
Turkey.

U.S. Customs and Border Protection
will continue to collect cash deposits at
the rates in effect at the time of entry for
all imports of subject merchandise. The
effective date of the continuation of
these orders is the date of publication in
the Federal Register of this notice of
continuation. Pursuant to sections
751(c)(2) and 751(c)(6) of the Act, the
Department intends to initiate the next
five-year review of these orders not later
than 30 days prior to the fifth
anniversary of the effective date of the
continuation.

These five-year (sunset) reviews and
notice are in accordance with section
751(c) of the Act and published
pursuant to sections 751(c) and 777(i)(1)
of the Act, as well as 19 CFR
351.218()(4).

Dated: September 10, 2013.
Paul Piquado,

Assistant Secretary for Import
Administration.

[FR Doc. 2013-22465 Filed 9-16—13; 8:45 am]
BILLING CODE 3510-DS-P

4 See Notice of Antidumping Duty Order and
Amended Final Determination of Sales at Less
Than Fair Value: Certain Pasta From Italy, 61 FR
38547 (July 24, 1996); and Notice of Countervailing
Duty Order and Amended Final Affirmative
Countervailing Duty Determination: Certain Pasta
(“Pasta”) From Italy, 61 FR 38544 (July 24, 1996).
See also, Certain Pasta from Italy: Notice of
Preliminary Results of Antidumping Duty
Administrative Review, 77 FR 46377 (August 3,
2012) for a complete description, including the
exclusions to the scope.

5 See Notice of Antidumping Duty Order and
Amended Final Determination of Sales at Less
Than Fair Value: Certain Pasta From Turkey, 61 FR
38545 (July 24, 1996); see also Certain Pasta From
Turkey; 2010-2011; Final Results of Antidumping
Duty Administrative Review, 78 FR 9672 (February
11, 2013).

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Conflict of Interest
Disclosure for Nonfederal Government
Individuals Who Are Candidates To
Conduct Peer Reviews

AGENCY: National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before November 18,
2013.

ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at JJessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Michael Liddel (301) 427—
8139 or Michael.Liddel@noaa.gov.
SUPPLEMENTARY INFORMATION:

1. Abstract

This is an extension of a currently
approved collection.

The Office of Management and Budget
(OMB) issued government-wide
guidance to enhance the practice of peer
review of government science
documents. OMB’s Final Information
Quality Bulletin for Peer Review (‘“‘Peer
Review Bulletin” or PRB) (available at
http://www.whitehouse.gov/omb/
memoranda/fy2005/m05-03.pdf)
establishes minimum peer review
standards for influential scientific
information that Federal agencies intend
to disseminate.

The Peer Review Bulletin also directs
Federal agencies to adopt or adapt the
National Academy of Sciences (NAS)
policy for evaluating conflicts of interest
when selecting peer reviewers who are
not Federal government employees
(federal employees are subject to
Federal ethics requirements). For peer
review purposes, the term “conflicts of
interest” means any financial or other
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interest which conflicts with the service
of the individual because it could: (1)
Significantly impair the individual’s
objectivity; or (2) create an unfair
competitive advantage for any person or
organization.

NOAA has adapted the NAS policy
and developed two confidential conflict
disclosure forms which the agency will
use to examine prospective reviewers’
potential financial conflicts and other
interests that could impair objectivity or
create an unfair advantage. One form is
for peer reviewers of studies related to
government regulation and the other
form is for all other influential scientific
information subject to the Peer Review
Bulletin. In addition, the latter form has
been adapted by NOAA’s Office of
Oceanic and Atmospheric Research for
potential reviewers of scientific
laboratories.

The forms include questions about
employment as well as investment and
property interests and research funding.
Both forms also require the submission
of curriculum vitae. NOAA is seeking to
collect this information from potential
peer reviewers who are not government
employees when conducting a peer
review pursuant to the PRB. The
information collected in the conflict of
interest disclosure is essential to
NOAA'’s compliance with the OMB
PRB, and helps to ensure that
government studies are reviewed by
independent, impartial peer reviewers.

II. Method of Collection

Forms may be downloaded from the
Internet and are fillable and signable
electronically or manually. They may be
submitted, along with the Curriculum
Vitae, via email or regular mail.

III. Data
OMB Control Number: 0648-0567.

Form Number: None.

Type of Review: Regular submission
(extension of a currently approved
collection).

Affected Public: Individuals or
households.

Estimated Number of Respondents:
321.

Estimated Time per Response: 30
minutes.

Estimated Total Annual Burden
Hours: 161.

Estimated Total Annual Cost to
Public: $0 in recordkeeping/reporting
costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 11, 2013.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2013-22514 Filed 9-16—13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Membership of the NOAA Performance
Review Board

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).

ACTION: Notice of Membership of the
NOAA Performance Review Board
(PRB).

SUMMARY: In accordance with 5 U.S.C.
4314(c)(4), NOAA announces the
appointment of members who will serve
on the NOAA’s PRB. The NOAA PRB is
responsible for reviewing performance
appraisals and ratings of Senior
Executive Service (SES) Senior Level,
Scientific and Professional members
and making written recommendations to
the appointing authority on retention
and compensation matters, including
performance-based pay adjustments and
awarding of bonuses. The appointment
of new members to the NOAA PRB will
be for a period of two years.

DATES: The effective date of service of
the appointees to the NOAA PRB is
September 30, 2013.

FOR FURTHER INFORMATION CONTACT:
Christine Nalli, Director, Executive
Resources, Workforce Management
Office, NOAA, 1305 East-West Highway,
Silver Spring, Maryland 20910, (301)
713-6301.

SUPPLEMENTARY INFORMATION: The
names and positions of the primary and
alternate members for the Fiscal Year
2013 NOAA PRB are set forth below:

Holly A. Bamford, Chalir ..........cccceoeeniiiiiieiieinn.
Mark S. Paese, Co-Chair .........cccoceeeeiieeeciieenns

Jon P. Alexander ........ccccccoeeiiiiiiiiee e

Russell F. Smith 11l

Tyra D. Smith

cer.

Assistant Administrator for Ocean Services and Coastal Zone Manage-
ment, National Ocean Service.

Deputy Assistant Administrator, National Environmental Satellite, Data
and Information Service.

Director, Finance Office/Comptroller, Office of the Chief Financial Offi-

Deputy Assistant Secretary for International Fisheries, Office of the
Under Secretary for Oceans and Atmosphere.

Deputy Director, Office of Human Resources Management, U.S. De-
partment of Commerce.

Alternates:
Ciaran M. Clayton

Steven S. Fine, Ph.D

Edward C. Cyr, Ph.D ....cccooiiiiiiiciceceee

and Atmosphere.

Service.

Director of Communications, Office of the Under Secretary for Oceans

Deputy Assistant Administrator for Laboratories and Cooperative Insti-
tutes and Director, Air Resources Laboratory, Office of Oceanic and
Atmospheric Research.

Director, Office of Science and Technology, National Marine Fisheries




57132

Federal Register/Vol. 78, No. 180/ Tuesday, September 17, 2013 /Notices

Dated: September 4, 2013.
Kathryn D. Sullivan,

Acting Under Secretary of Commerce for
Oceans and Atmosphere.

[FR Doc. 2013—-22538 Filed 9-16-13; 8:45 am]|
BILLING CODE 3510-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XC289

Endangered Species; File No. 16230

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of permit issuance.

SUMMARY: Notice is hereby given that
NMFS has issued a permit to the North
Carolina Division of Marine Fisheries
(NCDMF) for the incidental take of sea
turtles associated with the otherwise
lawful commercial gillnet fishery in
North Carolina inshore state waters.

ADDRESSES: The incidental take permit,
final environmental assessment, and
other related documents are available on
the NMFS Office of Protected Resources
Web site at http://www.nmfs.noaa.gov/
pr/permits/esa_review.htm.

FOR FURTHER INFORMATION CONTACT:
Kristy Long (ph. 301-427-8402, email
Kristy.Long@noaa.gov or Sara McNulty
(ph. 301-427-8402, email
Sara.McNulty@noaa.gov).

SUPPLEMENTARY INFORMATION: On August
18, 2011, NCDMF submitted a revised
application to NMFS for Permit No.
16230, requesting authorization for
incidental take of sea turtles listed
under the Endangered Species Act
(ESA) associated with commercial and
recreational gillnet fisheries in inshore
state waters for three years. The
application requests incidental take
authorization for endangered Kemp’s
ridley (Lepidochelys kempii),
leatherback (Dermochelys coriacea), and
hawksbill (Eretmochelys imbricata) sea
turtles and threatened green (Chelonia
mydas) and loggerhead sea turtles
(Caretta caretta). NMFS published a
notice of receipt of the August 2011
application and a request for public
comments on October 5, 2011 (76 FR
61670). Based on comments received
from the public, independent reviewers,
and NMFS, NCDMF subsequently
submitted a second revised application
on September 6, 2012. NMFS has issued
the requested permit under the
authority of the Endangered Species Act
of 1973, as amended (ESA; 16 U.S.C.

1531 et seq.) and the regulations
governing the taking, importing, and
exporting of endangered and threatened
species (50 CFR parts 222-226).

This permit authorizes the incidental
take of specified numbers of sea turtles
incidental to the continued commercial
harvest of target fish species in gillnets
subject to monitor, minimize, and
mitigate incidental take in North
Carolina inshore state waters as set forth
in the conservation plan and the permit
for a 10-year period.

The conservation plan includes
managing inshore gill net fisheries by
dividing estuarine waters into six
management units (i.e., A, B, G, D1, D2,
E). Each of the management units will
be monitored seasonally and by fishery.
Management Unit A encompasses all
estuarine waters north of 35° 46.30’N. to
the North Carolina/Virginia state line.
This includes all of Albemarle,
Currituck, Croatan, and Roanoke sounds
as well as the contributing river systems
in this area. Management Unit B
encompasses all estuarine waters south
of 35° 46.30" N., east of 76° 30.00° W.,
and north of 34° 48.27" N. This
Management Unit will include all of
Pamlico Sound and the Northern
portion of Core Sound. Management
Unit C will include the Pamlico, Pungo
and Neuse river drainages west of 76°
30.00" W. Management Unit D1
encompasses all estuarine waters south
of 34°48.27" N. and east of a line
running from 34° 40.70" N.-76° 22.50’
W. to 34° 42.48" N.-76° 36.70" W.
Management Unit D1 includes Southern
Core Sound, Back Sound and North
River. Management Unit D2
encompasses all estuarine waters west
of a line running from 34° 40.70" N.-76°
22.50° W. to 34° 42.48" N.-76° 36.70" W.
to the Highway 58 bridge. Management
Unit D2 includes Newport River and
Bogue Sound. Management Unit E
encompasses all estuarine waters south
and west of the Highway 58 bridge to
the North Carolina/South Carolina state
line. This includes the Atlantic
Intercoastal Waterway and adjacent
sounds, and the New, Cape Fear,
Lockwood Folly, White Oak, and
Shallotte rivers.

Required management measures
include: (1) Restricted soak times for
large mesh gillnets from one hour before
sunset on Monday through Thursday
and one hour after sunrise from Tuesday
through Friday (i.e., fishing is
prohibited from one hour after sunrise
on Friday through one hour before
sunset on Monday); (2) restrictions on
the maximum net length per large mesh
fishing operation (i.e., 2,000 yards (1.83
km, 6,000 ft) per operation except south
of the NC Highway 58 bridge and

Management Area D2 where 1,000 yards
(0.91 km, 3,000 ft) is maximum; (3)
restrictions on large mesh net-shot
lengths to 100 yards (91.44 m, 300 ft)
with a 25 yard (22.86 m, 75 ft)
separation between each net-shot; (4)
requirement for large mesh nets to be
low profile (e.g., maximum of 15 meshes
in depth, tie-downs prohibited, floats or
corks prohibited along float lines north
of the NC Highway 58 bridge); (5)
closure of Management Area D1 to
unattended large mesh gillnets from
May 8-October 14 annually; (6)
prohibition on large mesh gillnets in the
deep water portions of the Pamlico
Sound Gillnet Restricted Area
(PSGNRA) and Oregon, Hatteras, and
Ocracoke inlets from September 1—-
December 15; (7) adaptive fishery
management measures and restrictions
through state proclamation authority
(e.g., gear and/or area restrictions,
attendance requirements, increased
observer coverage and/or enforcement);
and (8) continuation of North Carolina’s
regulations for small mesh gillnet
attendance requirements.

NCDMF will maintain a monitoring
program that consists of a combination
of onboard and alternate platform
observers, trip ticket program, and
marine patrol officer activities (when
needed). NCDMF will monitor six
primary management units in inshore
waters as described in the conservation
plan. NCDMF will monitor at least 7%
(with a goal of 10%) of large mesh (>4.0
ISM) gillnet trips in each area during
each of 3 seasons (i.e., spring, summer,
and fall) as defined in the conservation
plan. NCDMF will monitor at least 1%
(with a goal of 2%) of small mesh (<4.0
ISM) gillnet trips in each area during
each of three seasons (i.e., spring,
summer, fall) as defined in the
conservation plan.

The amount of annual incidental take
of sea turtles authorized is expressed as
either estimated or observed takes
depending on the amount of data
available for modeling predicted takes.
Because reaching the estimated or
observed level for any category of take
for any species would end the
incidental take authorization for all
species, it is highly unlikely that all five
species would be impacted at these
levels. For areas B, D1, D2, and E, the
annual incidental take authorized by
species is 49 estimated dead, 98
estimated live, and 12 observed (live or
dead) Kemp’s ridley turtles; 165
estimated dead, 330 estimated live, and
18 observed (live or dead) green turtles;
24 observed (live or dead) loggerhead
turtles; eight observed (live or dead)
leatherback turtles; and eight observed
(live or dead) hawksbill turtles.


http://www.nmfs.noaa.gov/pr/permits/esa_review.htm
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Additionally, eight observed (live or
dead) of any of the five species are
authorized for areas A and C.

Dated: September 10, 2013.
Perry Gayaldo,

Acting Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2013-22592 Filed 9-16—13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XW11

Marine Mammals; File No. 14514

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application for
permit amendment.

SUMMARY: Notice is hereby given that
the University of Florida, Aquatic
Animal Program, College of Veterinary
Medicine, Gainesville, FL 32610 (Ruth
Francis-Floyd, Responsible Party), has
requested an amendment to Permit No.
14514 to receive, import, and export
marine mammal specimens for scientific
research.

DATES: Written, telefaxed, or email
comments must be received on or before
October 17, 2013.

ADDRESSES: The application and related
documents are available for review by
selecting ‘“Records Open for Public
Comment” from the Features box on the
Applications and Permits for Protected
Species (APPS) home page, https://
apps.nmfs.noaa.gov, and then selecting
File No. 14514 from the list of available
applications.

These documents are also available
upon written request or by appointment
in the following offices:

Permits and Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room
13705, Silver Spring, MD 20910;
phone (301)427-8401; fax (301)713—
0376; and

Southeast Region, NMFS, 263 13th
Avenue South, Saint Petersburg, FL
33701; phone (727)824-5312; fax
(727)824-5300.

Written comments on these
applications should be submitted to the
Chief, Permits and Conservation
Division, at the address listed above.
Comments may also be submitted by
facsimile to (301)713-0376, or by email
to NMFS.Pr1Comments@noaa.gov.

Please include the File No. in the
subject line of the email comment.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits and Conservation
Division at the address listed above. The
request should set forth the specific
reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Amy Sloan or Jennifer Skidmore,
(301)427-8401.

SUPPLEMENTARY INFORMATION: The
subject amendment is requested under
the authority of the Marine Mammal
Protection Act of 1972, as amended
(MMPA; 16 U.S.C. 1361 et seq.), the
regulations governing the taking and
importing of marine mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
et seq.), the regulations governing the
taking, importing, and exporting of
endangered and threatened species (50
CFR 222-226), and the Fur Seal Act of
1966, as amended (16 U.S.C. 1151 et
seq.).

Permit No. 14514, issued on July 28,
2010 (75 FR 50748), authorizes the
University of Florida to receive, import,
and export marine mammal parts under
NMFS jurisdiction for research on
disease including viral pathogens and
brevetoxin studies; development of a
marine mammal histology database and
atlas and marine mammal cell lines; and
comparative morphology studies. The
permit authorizes receipt, import, and
export of marine mammal parts (hard
and soft parts) from up to 200 animals
per year within the order Cetacea
(dolphins, porpoises and whales) and
100 animals per year within the order
Pinnipedia (sea lions and seals but
excluding walruses). The permit expires
July 31, 2015. The permit holder is
requesting the permit be amended to
increase the number of animals from
which pinniped samples may be
received, imported, or exported from
100 to 700 animals per year for
additional studies on viral pathogens
(adenovirus and herpesvirus). The
permit holder also requests personnel
changes.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activities proposed are categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Dated: September 12, 2013.
P. Michael Payne,

Chief, Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 2013-22537 Filed 9-16-13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF DEFENSE

Department of the Army
[Docket ID: USA-2013-0032]

Proposed Collection; Comment
Request

AGENCY: Office of the Administrative
Assistant to the Secretary of the Army
(OAA-AAHS), DoD.

ACTION: Notice.

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Office of the
Administrative Assistant to the
Secretary of the Army announces a
proposed public information collection
and seeks public comment on the
provisions thereof. Comments are
invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by November 18,
2013.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, Suite 02G09, Alexandria,
VA 22350-3100.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any


https://apps.nmfs.noaa.gov
https://apps.nmfs.noaa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:NMFS.Pr1Comments@noaa.gov
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personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Department of the
Army, Military Surface Deployment and
Distribution Command, (AMSSD-SP), 1
Soldier Way, ATTN: C. Sue Kennedy,
Scott Air Force Base, Illinois 62225—
5006, or call Department of the Army
Reports Clearance Officer at (703) 428—
6440.

SUPPLEMENTARY INFORMATION:

Title, Associated Form, and OMB
Number: Industry Partnership Survey,
OMB Control Number 0702-0122.

Needs and Uses: The information
collected from this survey will be used
to systematically survey and measure
industry contractors to better
understand how they feel about SDDC’s
acquisition processes and to improve
the way business is conducted. The
SDDC provides global surface
deployment command and control and
distribution operations to meet National
Security objectives in peace and war.
They are working to be the Warfighter’s
single surface deployment/distribution
provider for adaptive and flexible
solutions delivering capability and
sustainment on time. Respondents will
be commercial firms who have contracts
awarded by SDDC for several program
areas.

Affected Public: Business or Other for-
Profit.

Annual Burden Hours: 632.
Number of Respondents: 1,264.
Responses per Respondent: 1.

Average Burden per Response: 30
minutes.

Frequency: Annually.

SDDC works with industry partners in
several program areas, Global Domestic
Distribution Program, Freight Global
Distribution Program, Personal Property
Traffic Management Program,
Transportation Engineering Agency,
Army Ammunition & Explosives and
several more. Most industry partners
only provide services in one or two of
the program areas, so the survey design
provides for transparently skipping
respondents only to the sections that are
relevant to them. To make performance
improvements in the operations of these
programs areas, SDDC plans to
undertake voluntary surveys of our
“partners” in industry for 3 years from
the approval/renewal date.

Dated: September 12, 2013.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2013-22577 Filed 9-16-13; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Department of the Army

Advisory Committee on Arlington
National Cemetery (ACANC)
AGENCY: Department of the Army, DoD.

ACTION: Notice of open committee
meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act of 1972 (5
U.S.C., Appendix, as amended), the
Sunshine in the Government Act of
1976 (U.S.C. 552b, as amended) and 41
Code of the Federal Regulations (CFR
102-3. 140 through 160), the
Department of the Army announces the
following committee meeting:

Name of Committee: Advisory
Committee on Arlington National
Cemetery.

Date of Meeting: Thursday, October 3,
2013.

Time of Meeting: 9:30 a.m.—3:30 p.m.

Place of Meeting: Women in Military
Service for America Memorial,
Conference Room, Arlington National
Cemetery, Arlington, VA.

Proposed Agenda: Review and
discuss the Section 60 Mementos Pilot
Program, highlights of upcoming events
for the 50th Commemoration of the
interment of John F. Kennedy and 150th
anniversary of Arlington National
Cemetery, and the status of expansion
projects.

Public’s Accessibility to the Meeting:
Pursuant to 5 U.S.C. 552b and 41 CFR
102-3.140 through 102-3.165, and the
availability of space, this meeting is
open to the public. Seating is on a first-
come basis.

FOR FURTHER INFORMATION CONTACT: Ms.
Renea C. Yates; Designated Federal
Officer; renea.c.yates.civ@mail.mil or
703—614-1248.

SUPPLEMENTARY INFORMATION: The
following topics are on the agenda for
discussion:

O Army National Cemeteries
operational update.

© Memorial requests consultation
IAW PL 112-154.

O Subcommittee Activities:

e “Honor” Subcommittee:
independent recommendations of
methods to address the long-term future
of Arlington National Cemetery,
including how best to extend the active

burials and on what ANC should focus
once all available space has been used.

¢ “Remember” Subcommittee:

recommendations on preserving the
marble components of the Tomb of the
Unknown Soldier, including the cracks
in the large marble sarcophagus, the
adjacent marble slabs, and the potential
replacement of the marble stone for the
sarcophagus already gifted to the Army.

e “Explore” Subcommittee:
recommendations on Section 60
Mementos study and improving the
quality of visitors’ experiences, now and
for generations to come.

The Committee’s mission is to
provide the Secretary of Defense,
through the Secretary of the Army,
independent advice and
recommendations on Arlington National
Cemetery, including, but not limited to:

a. Management and operational
issues, including bereavement practices;

b. Plans and strategies for addressing
long-term governance challenges;

c. Resource planning and allocation;
and

d. Any other matters relating to
Arlington National Cemetery that the
Committee’s co-chairs, in consultation
with the Secretary of the Army, may
decide to consider.

Filing Written Statement: Pursuant to
41 CFR 102-3.140d, the Committee is
not obligated to allow the public to
speak; however, interested persons may
submit a written statement for
consideration by the Committee.
Written statements must be received by
the Designated Federal Officer at the
following address: Advisory Committee
on Arlington National Cemetery, ATTN:
Designated Federal Officer (DFO) (Ms.
Yates), Arlington National Cemetery,
Arlington, Virginia 22211 not later than
5:00 p.m., Wednesday, September 27,
2013. Written statements received after
this date may not be provided to or
considered by the Advisory Committee
on Arlington National Cemetery until
the next open meeting. The Designated
Federal Officer will review all timely
submissions with the Committee
Chairperson and ensure they are
provided to the members of the
Advisory Committee on Arlington
National Cemetery.

Brenda S. Bowen,

Army Federal Register Liaison Officer.
[FR Doc. 2013—-22496 Filed 9-16-13; 8:45 am]|
BILLING CODE 3710-08-P


mailto:renea.c.yates.civ@mail.mil

Federal Register/Vol. 78, No. 180/ Tuesday, September 17, 2013 /Notices

57135

DEPARTMENT OF EDUCATION
[Docket No. ED-2013-1CCD-0122]

Agency Information Collection
Activities; Comment Request; Impact
Aid Program Application for Section
8003 Assistance

AGENCY: Office of Elementary and
Secondary Education (OESE),
Department of Education (ED).
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 3501 et seq.), ED is
proposing a revision of an existing
information collection.

DATES: Interested persons are invited to
submit comments on or before
November 18, 2013.

ADDRESSES: Comments submitted in
response to this notice should be
submitted electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov by selecting
Docket ID number ED-2013-ICCD-0122
or via postal mail, commercial delivery,
or hand delivery. Please note that
comments submitted by fax or email
and those submitted after the comment
period will not be accepted. Written
requests for information or comments
submitted by postal mail or delivery
should be addressed to the Director of
the Information Collection Clearance
Division, U.S. Department of Education,
400 Maryland Avenue SW., LB]J, Room
2E115, Washington, DC 20202-4537.
FOR FURTHER INFORMATION CONTACT: For
questions related to collection activities
or burden, please call Tomakie
Washington, 202—401-1097or
electronically mail ICDocketMgr@
ed.gov. Please do not send comments
here.

SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize
the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection

necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Impact Aid
Program Application for Section 8003
Assistance.

OMB Control Number: 1810-0687.

Type of Review: A revision of an
existing information collection.

Respondents/Affected Public: State,
Local, or Tribal Governments.

Total Estimated Number of Annual
Responses: 501,264.

Total Estimated Number of Annual
Burden Hours: 140,676.

Abstract: The U.S. Department of
Education is requesting approval for the
Application for Assistance under
Section 8003 of Title VIII of the
Elementary and Secondary Education
Act as amended by No Child Left
Behind. This application is otherwise
known as Impact Aid Basic Support
Payments. Local Educational Agencies
whose enrollments are adversely
affected by Federal activities use this
form to request financial assistance.
Regulations for the Impact Aid Program
are found at 34 CFR part 222. The
statute and regulations for this program
require a variety of data from applicants
annually to determine eligibility for the
grants and the amount of grant payment
under the statutory formula. The least
burdensome method of collecting this
required information is for each
applicant to submit these data through
a web-based electronic application
hosted on the Department of
Education’s e-Grants Web site.

Dated: September 11, 2013.
Tomakie Washington,

Acting Director, Information Collection
Clearance Division, Privacy, Information and
Records Management Services, Office of
Management.

[FR Doc. 2013-22506 Filed 9-16-13; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

President’s Board of Advisors on
Historically Black Colleges and
Universities

AGENCY: U.S. Department of Education,
President’s Board of Advisors on

Historically Black Colleges and
Universities.

ACTION: Notice of an Open Meeting.

SUMMARY: This notice sets forth the
schedule and agenda of the meeting of
the President’s Board of Advisors on
Historically Black Colleges and
Universities. The notice also describes
the functions of the Board. Notice of the
meeting is required by section 10(a)(2)
of the Federal Advisory Committee Act
and intended to notify the public of its
opportunity to attend. This notice is
being published less than 15 days prior
to the meeting date due to the need to
obtain sponsors/supplemental funding
for the meeting during the annual HBCU
Conference scheduled for the same
week. Due to stringent budget
constraints, it is more feasible to have a
board meeting while the members are
already in Washington, DC for the
conference as opposed to having them
return at a later date and having the
board incur additional expenses.

DATES: Wednesday, September 25, 2013.

Time: 9:00 a.m.—2:00 p.m. (EST).
ADDRESSES: Washington Hilton, Cabinet
Room, 1919 Connecticut Ave. NW.,
Washington, DC 20009, (202) 483—3000.
FOR FURTHER INFORMATION CONTACT: Joel
V. Harrell, Acting Executive Director,
White House Initiative on Historically
Black Colleges and Universities, 400
Maryland Avenue SW., Washington, DC
20204; telephone: (202) 453-5634, fax:
(202) 453-5632.

SUPPLEMENTARY INFORMATION: The
President’s Board of Advisors on
Historically Black Colleges and
Universities (the Board) is established
by Executive Order 13532 (February 26,
2010). The Board is governed by the
provisions of the Federal Advisory
Committee Act (FACA), (Pub. L 92—-463;
as amended, 5 U.S.C.A., Appendix 2)
which sets forth standards for the
formation and use of advisory
committees. The purpose of the Board is
to advise the President and the
Secretary of Education (Secretary) on all
matters pertaining to strengthening the
educational capacity of Historically
Black Colleges and Universities
(HBCUs).

The Board shall advise the President
and the Secretary in the following areas:
(i) Improving the identity, visibility, and
distinctive capabilities and overall
competitiveness of HBCUs; (ii) engaging
the philanthropic, business,
government, military, homeland-
security, and education communities in
a national dialogue regarding new
HBCU programs and initiatives; (iii)
improving the ability of HBCUs to
remain fiscally secure institutions that
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can assist the nation in reaching its goal
of having the highest proportion of
college graduates by 2020; (iv) elevating
the public awareness of HBCUs; and (v)
encouraging public-private investments
in HBCUs.

Agenda

The Board will receive updates from
the Chairman of the President’s Board of
Advisors on HBCUs, the Board’s
subcommittees and the Acting
Executive Director of the White House
Initiative on HBCUs on their respective
activities, thus far, during Fiscal Year
2013 including activities that have
occurred since the Board’s last meeting,
which was held on June 11, 2013. In
addition, the Board will discuss
possible strategies to meet its duties
under its charter. Special guests have
been invited to provide updates on
federal student aid and cohort default
rates.

Individuals who will need
accommodations for a disability in order
to attend the meeting (e.g., interpreting
services, assistive listening devices, or
material in alternative format) should
notify Sedika Franklin, Program
Specialist, White House Initiative on
HBCUEs, at (202) 453-5630, no later than
Friday, September 20, 2013. We will
attempt to meet requests for such
accommodations after this date, but
cannot guarantee their availability. The
meeting site is accessible to individuals
with disabilities.

An opportunity for public comment is
available on Wednesday, September 25,
2013, from 1:30 p.m.—2:00 p.m.
Individuals who wish to provide
comments will be allowed three to five
minutes to speak. Those members of the
public interested in submitting written
comments may do so by submitting
them to the attention of Sedika Franklin,
White House Initiative on Historically
Black Colleges and Universities, U.S.
Department of Education, 400 Maryland
Avenue SW., Washington, DC 20202, by
Monday, September 23, 2013.

Records are kept of all Board
proceedings and are available for public
inspection at the office of the White
House Initiative on Historically Black
Colleges and Universities, U.S.
Department of Education, 400 Maryland
Avenue SW., Washington, DC, 20202,
Monday through Friday (excluding
federal holidays) during the hours of
9:00 a.m. to 5:00 p.m.

Electronic Access to the Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: www.ed.gov/fedregister/

index.html. To use PDF you must have
Adobe Acrobat Reader, which is
available free at this site. If you have
questions about using PDF, call the U.S.
Government Printing Office (GPO), toll
free at 1-866—512—1830; or in the
Washington, DC area at 202—512-0000.

Dated: September 11, 2013.
Jeff Appel,

Deputy Under Secretary, U.S. Department of
Education.

[FR Doc. 2013-22580 Filed 9-16-13; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
National Board for Education
Sciences; Meeting

AGENCY: Institute of Education Sciences,
ED.

ACTION: Notice of an open meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of an
upcoming meeting of the National Board
for Education Sciences (NBES). The
notice also describes the functions of
the Committee. Notice of this meeting is
required by Section 10(a) (2) of the
Federal Advisory Committee Act and is
intended to notify the public of their
opportunity to attend the meeting.
DATES: October 3, 2013.

Time: 8:30 a.m. to 5:00 p.m. Eastern
Standard Time.
ADDRESSES: 80 F Street NW., Room 100,
Washington, DC 20001.
FOR FURTHER INFORMATION CONTACT: Ellie
Pelaez, 555 New Jersey Avenue NW.,
Room 600 E, Washington, DC 20208;
phone: (202) 219-0644; fax: (202) 219—
1402; email: Ellie.Pelaez@ed.gov.
SUPPLEMENTARY INFORMATION: The
National Board for Education Sciences
is authorized by Section 116 of the
Education Sciences Reform Act of 2002
(ESRA), 20 U.S.C. 9516. The Board
advises the Director of the Institute of
Education Sciences (IES) on, among
other things, the establishments of
activities to be supported by the
Institute, on the funding for applications
for grants, contracts, and cooperative
agreements for research after the
completion of peer review, and reviews
and evaluates the work of the Institute.

On October 3, 2013, starting at 8:30
a.m., the Board will call the meeting to
order, approve the agenda and hear
remarks from the NBES Chair, Bridget
Terry Long. John Easton and the
Commissioners of IES’s national centers
will then give an overview of recent
developments at IES. A break will take
place from 10:00 to 10:15 a.m.

From 10:15 to 11:15 a.m., Board
members will hear from Jack Buckley,

Commissioner of the National Center for
Education Statistics, with an update on
the Middle Grades Longitudinal Study
(MGLS). After opening remarks from Dr.
Buckley, the Board members will
participate in roundtable discussion.

From 11:00 a.m. to 12:30 p.m., the
Board will consider the topic,
“Supporting English Language
Learners.” Following opening remarks
by Sean Reardon of Stanford University,
Board members will engage in
roundtable discussion of the issues
raised. The meeting will break for lunch
from 12:30 to 1:30 p.m.

The Board meeting will resume from
1:30 to 3:00 p.m. for the members to
discuss the What Works Clearinghouse
in regards to postsecondary education
topics. After opening remarks from Ruth
Neild, Commissioner of the National
Center for Education Evaluation (NCEE)
and Jeffrey Valentine, Principal
Investigator for What Works
Clearinghouse—Postsecondary Topics,
the Board will engage in roundtable
discussion of the topic. An afternoon
break will take place from 3:00 to 3:15

.m.
P From 3:15 to 4:15 p.m., the Board will
consider the topic, “Evaluating IES:
Reflections from the Education Sciences
Reform Act Hearing.” Bridget Terry
Long will provide the opening remarks
and roundtable discussion will take
place after.

Between 4:15 and 4:45 p.m., there
will be a discussion of Board
Leadership, followed by roundtable
discussion by the Board.

Closing remarks and a consideration
of next steps from the IES Director and
NBES Chair will take place from 4:45 to
5:00 p.m., with adjournment scheduled
for 5:00 p.m.

There will not be an opportunity for
public comment. However, members of
the public are encouraged to submit
written comments related to NBES to
Ellie Pelaez (see contact information
above).

A final agenda is available from Ellie
Pelaez (see contact information above)
and is posted on the Board Web site
http://ies.ed.gov/director/board/
agendas/index.asp. Individuals who
will need accommodations for a
disability in order to attend the meeting
(e.g., interpreting services, assistance
listening devices, or materials in
alternative format) should notify Ellie
Pelaez no later than September 20. We
will attempt to meet requests for
accommodations after this date but
cannot guarantee their availability. The
meeting site is accessible to individuals
with disabilities.

Records are kept of all Board
proceedings and are available for public
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inspection at 555 New Jersey Avenue
NW., Room 602 I, Washington, DC
20208, from the hours of 9 a.m. to 5
p.m., Eastern Standard Time Monday
through Friday.

Electronic Access to This Document:
You may view this document, as well as
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: www.ed.gov/news/fed-
register/index.html.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free at 1-866—
512—1800; or in the Washington, DC are
at (202) 512—-0000.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to this official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: www.gpoaccess.gov/nara/
index.html.

John Q. Easton,

Director, Institute of Education Science.
[FR Doc. 2013-22615 Filed 9-16—13; 8:45 am|
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

[Docket No. EERE-BT-2013-DET-0017]

Energy Efficiency Program for
Industrial Equipment: Interim
Determination Classifying UL
Verification Services Inc. as a
Nationally Recognized Certification
Program for Small Electric Motors

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of interim determination
and request for public comments.

SUMMARY: This notice announces an
interim determination by the U.S.
Department of Energy (DOE) classifying
UL Verification Services (UL) as a
nationally recognized certification
program under 10 CFR 431.447 and
431.448.

DATES: DOE will accept comments, data,
and information with respect to the UL
Petition until October 17, 2013.
ADDRESSES: You may submit comments,
identified by docket number “EERE—
BT-2013-DET-0017,” by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email:
CertProgSmElecMotors2013DET0017@
ee.doe.gov Include the docket number
EERE-BT-2013-DET-0017 in the
subject line of the message.

e Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-2]/
1000 Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2945. Please
submit one signed original paper copy.

o Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Office, 950
L’Enfant Plaza SW., Suite 600,
Washington, DC 20024. Please submit
one signed original paper copy.

Docket: For access to the docket to
review the background documents
relevant to this matter, you may visit the
U.S. Department of Energy, 950 L’Enfant
Plaza SW., Washington, DC, 20024;
(202) 586—2945, between 9:00 a.m. and
4:00 p.m., Monday through Friday,
except Federal holidays. Please call Ms.
Brenda Edwards at the above telephone
number for additional information.

FOR FURTHER INFORMATION CONTACT:

Mr. Lucas Adin, U.S. Department of
Energy, Building Technologies Office,
Mail Stop EE-2], Forrestal Building,
1000 Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 287—-1317. Email:
Lucas.Adin@ee.doe.gov.

Mr. Michael Kido, U.S. Department of
Energy, Office of the General Counsel,
Mail Stop GC-71, Forrestal Building,
1000 Independence Avenue SW.,
Washington, DC 20585-0103.
Telephone: (202) 586—8145. Email:
Michael Kido@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:
I. Background and Authority

Part C of Title III of the Energy Policy
and Conservation Act contains energy
conservation requirements for, among
other things, electric motors and small
electric motors, including test
procedures, energy efficiency standards,
and compliance certification
requirements. 42 U.S.C. 6311-6316.1
Section 345(c) of EPCA directs the
Secretary of Energy to require
manufacturers of electric motors ‘““to
certify through an independent testing
or certification program nationally
recognized in the United States, that
[each electric motor subject to EPCA

1For editorial reasons, upon codification in the

U.S. Code, Part C was re-designated Part A—1.

efficiency standards] meets the
applicable standard.” 42 U.S.C. 6316(c).

Regulations to implement this
statutory directive are codified in Title
10 of the Code of Federal Regulations
Part 431 (10 CFR Part 431) at sections
431.36, Compliance Certification,
431.20, Department of Energy
recognition of nationally recognized
certification programs, and 431.21,
Procedures for recognition and
withdrawal of recognition of
accreditation bodies and certification
programs. Sections 431.20 and 431.21
set forth the criteria and procedures for
national recognition of an energy
efficiency certification program for
electric motors by DOE. With the
support of a variety of interests,
including industry and energy
efficiency advocacy groups, DOE
published a final rule on May 4, 2012,
that established requirements for small
electric motors that are essentially
identical to the criteria and procedures
for national recognition of an energy
efficiency certification program for
electric motors. See 77 FR 26608, 26629
(codifying parallel provisions for small
electric motors at 10 CFR 431.447 and
431.448).

For a certification program to be
classified by the DOE as being
nationally recognized in the United
States for the testing and certification of
small electric motors, the organization
operating the program must submit a
petition to the Department requesting
such classification, in accordance with
§§431.447 and 431.448. In sum, for the
Department to grant such a petition, the
certification program must: (1) Have
satisfactory standards and procedures
for conducting and administering a
certification system, and for granting a
certificate of conformity; (2) be
independent of small electric motor
manufacturers, importers, distributors,
private labelers or vendors; (3) be
qualified to operate a certification
system in a highly competent manner;
and (4) be expert in the test procedures
and methodologies in IEEE Standard
112—-2004 Test Methods A and B, IEEE
Standard 114-2010, CSA Standard
C390-10, and CSA C747 or similar
procedures and methodologies for
determining the energy efficiency of
small electric motors, and have
satisfactory criteria and procedures for
selecting and sampling small electric
motors for energy efficiency testing. 10
CFR 431.447(b).

Each petition requesting classification
as a nationally recognized certification
program must contain a narrative
statement as to why the organization
meets the above criteria, be
accompanied by documentation that
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supports the narrative statement, and be
signed by an authorized representative.
10 CFR 431.447(c).

II. Discussion

Pursuant to sections 431.447 and
431.448, on February 20, 2013, UL
submitted to the Department a Petition
for ““Classification in Accordance with
10 CFR Part 431.447 and 431.448”
(“Petition” or “UL Petition”). The
Petition was accompanied by a cover
letter from UL to the Department,
containing five separate sections that
included narrative statements for each—
(1) Overview, (2) Standards and
Procedures, (3) Independent Status, (4)
Qualification of UL LCC and UL
Verification Services, Inc. to Operate a
Certification System, and (5) Expertise
in Small Motor Test Procedures. In
accordance with the requirements of
§431.448(b), DOE published UL’s
petition in the Federal Register on May
16, 2013 and requested public
comments. 78 FR 28812.

In response to that notice, the
National Electrical Manufacturers
Association (NEMA), a trade association
representing manufacturers of electrical
products including small electric
motors, submitted comments to DOE in
a letter dated June 17, 2013 (Comment
response to the published Notice of
Petition, No. 5). In these comments,
NEMA cited several concerns regarding
UL’s petition, listing them according to
each item on which DOE requested
comments in the notice of petition. UL
then submitted a letter to DOE dated
June 26, 2013 responding to NEMA'’s
comments (Comment responding to
NEMA'’s comments on UL petition, No.
6).
Regarding DOE’s issue for comment
on whether UL has satisfactory
standards and procedures for
conducting and administering a
certification program, NEMA stated that
UL operates an effective certification
system for safety standards and, though
it is new to certification of electric
motor efficiency, offers certification
programs for “EISA type” electric motor
certifications (i.e., certification to the
current DOE efficiency standards for
electric motors). It also stated that as far
as its members are aware, UL does not
perform efficiency testing itself and
instead uses outside labs for testing
such as manufacturer labs or third-party
labs such as Advanced Energy.
(Comment response to the published
Notice of Petition, No. 5, p. 3) UL
rebutted NEMA'’s statement that it is
new to the motor efficiency certification
market by stating that it has been
certifying motors for energy efficiency
for 11 years and has been recognized by

DOE for certification of electric motors
under 10 CFR part 431.2 In response to
NEMA'’s comment about its use of
manufacturer and third-party
laboratories, UL explained that because
it currently certifies motors rated
between 1 and 500 horsepower, many of
the motors are large enough that the cost
of shipping the motor could exceed the
cost of the testing, making it impractical
for UL to conduct testing in-house. UL
stated that it instead sends a motor
engineer to the manufacturer or third-
party lab to witness the testing and
verify the proper setup and conduct of
the tests. (Comment responding to
NEMA'’s comments on UL petition, No.
6,p. 1)

In response to DOE’s request for
comment regarding UL’s expertise in the
procedures and methodologies required
by DOE for certification of small electric
motors, NEMA stated that UL is not
recognized as an expert in this area and
does not participate in the development
or revision of the applicable industry
standards. NEMA also stated that, while
UL’s test capability is limited by its use
of manufacturer or third-party
laboratories, its proficiency in other
types of testing demonstrates their
capability to obtain the necessary
expertise for motors testing by
participating in review of the test
standards. More specifically, NEMA
stated that it is not familiar with UL’s
capability to conduct in-house tests in
accordance with the prescribed test
methods and does not believe the
information in UL’s petition provides
sufficient information to determine UL’s
knowledge or capability. NEMA also
noted that UL is not listed in the
Directory of Accredited Laboratories for
Efficiency Testing of Electric Motors on
the Web site of the National Voluntary
Laboratory Accreditation Program
(NVLAP) of the National Institute of
Standards and Technology (NIST).
(Comment response to the published
Notice of Petition, No. 5, pp. 3—4) In
response, UL stated that, while
participation in the standards
development process provides an
opportunity to offer technical expertise,
it does not lead to the attainment of
such expertise. Responding to NEMA’s
assertion that UL lacks NVLAP
accreditation, UL stated that it had no
practical or business need to attain such
accreditation, since DOE has previously
recognized UL as a nationally
recognized certification program for
electric motors. (Comment responding

2DOE issued a final determination on December
27, 2002 classifying UL as a nationally recognized
certification program for electric motor efficiency.
See 67 FR 79490 (December 27, 2002).

to NEMA’s comments on UL petition,
No. 6, p. 2)

NEMA also commented on several
specific issues on which DOE requested
comment regarding whether it should
grant UL’s petition for recognition.
Specifically, NEMA objected to UL’s
requirement that motors tested for
efficiency in the program would also be
required to be tested for compliance
with UL’s Motor Safety Standard(s), and
stated that DOE should specifically state
that such participation in UL programs
other than energy efficiency testing
must be on a voluntary basis. (Comment
response to the published Notice of
Petition, No. 5, p. 4) UL responded that
the requirement for motors to meet
safety standards at their rated
horsepower is essential to ensuring the
product’s safe operation under its rated
conditions and that it would be
unwilling to endorse through the use of
its mark (i.e., the UL safety marking)
that a tested motor that has not
undergone this safety-related testing can
safely operate at the manufacturer’s
declared rating. UL also noted that
manufacturers who are unwilling to
pursue safety certification have other
options, and need not attain DOE
certification using their program.
(Comment responding to NEMA’s
comments on UL petition, No. 6, p. 2)

NEMA also objected to UL’s stated
sampling requirements for audit testing
and verification of the manufacturer’s
alternative efficiency determination
method (AEDM) (see 78 FR at 28818—
28819), and recommended that DOE
clarify that these requirements are solely
within DOE’s jurisdiction. NEMA
disagreed with UL’s stated minimum
sample of 20% of the manufacturer’s
initial product submittal due to the
testing and financial burden it may
impose, since there may be tens of
thousands of designs for a type of
covered equipment. (Comment response
to the published Notice of Petition, No.
5, p. 4) UL responded that its “Follow-
up Services (FUS)” is designed to
ensure that products that it has tested
and certified continue to meet the
prescribed requirements and that the
unit of the model that was initially
tested is representative of production
units. UL also explained that it set its
specified sampling requirement based
upon its own experience and in the
absence of a DOE-established sampling
requirement, and that it would adhere to
any specific requirements established by
DOE. (Comment responding to NEMA’s
comments on UL petition, No. 6, p. 2)

NEMA also commented on several
other items regarding UL’s petition. This
included UL’s independence from small
electric motor manufacturers, importers,
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distributors, private labelers, or vendors,
on which NEMA stated that it agrees
that UL is independent in that it is not
under the control of any such entities,
and that it does not view the fees UL
charges for its certification services as
presenting a conflict with this
requirement. NEMA also pointed out
that in its petition UL incorrectly cited
to requirements for electric motors in 10
CFR 431.17(a)(b), which are not
applicable to small electric motors.3
(Comment response to the published
Notice of Petition, No. 5, pp. 3—4) UL
did not respond to these specific
comments.

Finally, NEMA made a number of
general comments stating its opposition
to the granting of UL’s petition on the
grounds that DOE has not yet
sufficiently established definitions and
certification requirements applicable to
small electric motors. Specifically,
NEMA stated that because DOE has not
yet established in Subpart X to Part 431
definitions for the terms “certificate of
conformity,” “certification program,”
and “certification system” as exist in
§431.12, DOE has not yet provided a
basis on which to determine whether a
particular certification program should
be recognized. NEMA also pointed out
that the UL referred to the petition as for
“electric motors” rather than for “small
electric motors,” which could confuse
the scope of UL’s authority. NEMA
recommended that either UL correct this
aspect of its petition or that DOE specify
that the authority extends only to small
electric motors. NEMA further stated
that, while it opposes the granting of the
petition for these reasons, it supports
the recognition of independent entities
to assist in testing and certification of
small electric motors and opposes any
action that may reduce the options for
certification. In NEMA'’s view, UL’s
petition could be reasonably considered
only after the previously stated issues
are addressed. (Comment response to
the published Notice of Petition, No. 5,
PP 2, 5)

In reviewing NEMA’s comments on
the UL petition, and UL’s responses to
these comments, DOE finds no specific
cause to reject UL’s request for
recognition as a nationally recognized
certification program for small electric
motors. This determination is based
primarily on DOE’s previous recognition
of UL as a nationally recognized
certification program for electric motors,

3DOE notes that the CFR section UL cited in its
petition addresses the requirements for determining
the efficiency of electric motors. §431.17(a)
addresses general requirements applicable to all
electric motors, and § 431.17(b) specifies sampling
requirements applicable when a certification
program is not used.

the sampling and testing requirements
for which are substantially the same. In
regard to NEMA'’s specific comments
regarding the requirement for adherence
to UL’s safety testing requirements and
the proposed sampling requirements for
small electric motors, DOE notes that
these requirements are in addition to,
and not in place of, the requirements for
small electric motor testing and
certification and do not represent a
mandatory requirement from DOE’s
perspective. As UL correctly noted,
manufacturers may choose not to
participate in its program, and pursue
certification through another process
that does not involve its prescribed
safety testing or follow-up audit and
verification testing. Thus, a certification
program may have such requirements in
place without conflicting with the basic
DOE requirements for certification. DOE
also notes that such requirements
already exist in UL’s nationally
recognized certification program for
electric motors.

With respect to NEMA’s general
comment that the granting of UL’s
petition at this time would be premature
due to the absence of certain definitions
in subpart X to 10 CFR part 431, while
DOE understands that a need may exist
for greater clarification of certain
aspects of the testing and certification
requirements applicable to small
electric motors, the absence of these
definitions in Subpart X does not in
itself preclude DOE from classifying
UL’s, or any other organization that
presents sufficient documentation,
pursuant to the requirements in
§431.447, that demonstrates that its
program is capable of meeting, at a
minimum, the testing and certification
requirements in §§431.444 and 431.445.
To the extent DOE finds that any of the
certification requirements for small
electric motors are not sufficiently clear,
DOE will seek to provide further
specificity through a future rulemaking
or through guidance, as appropriate. In
any case, UL or any other certification
program recognized by DOE pursuant to
§431.448 must operate its certification
program in conformance with any
specific certifications requirements or
guidance promulgated by DOE.

DOE also notes that NEMA’s comment
regarding the scope of UL’s petition is
correct in that the applicable section for
small electric motors is §431.445 rather
than the cited requirements in §431.17.
While DOE declines to reject UL’s
petition solely on this basis, DOE
confirms that the authority granted to
UL under this interim determination
extends only to testing and certification
of small electric motors under subpart X
of 10 CFR part 431.

The Department hereby announces its
interim determination pursuant to 10
CFR 431.448(d) that UL is classified as
a nationally recognized certification
program for small electric motors, and
will accept comments on this interim
determination until October 17, 2013.
Any person submitting written
comments to DOE with respect to this
interim determination must also, at the
same time, send a copy of such
comments to UL. As provided under
§431.448(c), UL may submit to the
Department a written response to any
such comments. After receiving any
such comments and responses, the
Department will issue a final
determination on the UL Petition, in
accordance with §431.448(e) of 10 CFR
part 431.

Issued in Washington, DC, on September
11, 2013.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 201322569 Filed 9-16-13; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

[Case No. RF-031]

Decision and Order Granting a Waiver
to Panasonic Appliances Refrigeration
Systems Corporation of America
Corporation (PAPRSA) From the
Department of Energy Residential
Refrigerator and Refrigerator-Freezer
Test Procedures

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Decision and order.

SUMMARY: The U.S. Department of
Energy (DOE) gives notice of its decision
and order (Case No. RF—031) granting
Panasonic Appliances Refrigeration
Systems Corporation of America
(PAPRSA) a waiver from the DOE
electric refrigerator and refrigerator-
freezer test procedures for determining
the energy consumption of residential
refrigerator-freezers for the basic models
set forth in its petition for waiver. Under
today’s decision and order, PAPRSA
shall be required to test and rate its
hybrid wine chiller/beverage center
basic models using an alternate test
procedure that requires PAPRSA to test
the wine chiller compartment at 55 °F
instead of the prescribed temperature of
38 °F. PAPRSA shall also use the K
factor (correction factor) value of 0.85
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when calculating the energy
consumption.

DATES: This Decision and Order is

effective September 17, 2013.

FOR FURTHER INFORMATION CONTACT:

Mr. Bryan Berringer, U.S. Department of
Energy, Building Technologies Office,
Mailstop EE-2], 1000 Independence
Avenue SW., Washington, DC 20585—
0121. Telephone: (202) 586-0371,
Email: Bryan.Berringer@ee.doe.gov.

Mr. Michael Kido, U.S. Department of
Energy, Office of the General Counsel,
Mail Stop GC-71, Forrestal Building,
1000 Independence Avenue SW.,
Washington, DC 20585-0103.
Telephone: (202) 586—8145. Email:
Michael Kido@hq.doe.govmailto:.

SUPPLEMENTARY INFORMATION: In

accordance with Title 10 of the Code of

Federal Regulations (10 CFR 430.27(1)),

DOE gives notice of the issuance of its

decision and order as set forth below.

The decision and order grants PAPRSA

a waiver from the applicable residential

refrigerator and refrigerator-freezer test

procedures found in 10 CFR part 430,

subpart B, appendix A1 for certain basic

models of hybrid wine chiller/beverage
center products, provided that PAPRSA
tests and rates such products using the
alternate test procedure described in
this notice. Today’s decision prohibits

PAPRSA from making representations

concerning the energy efficiency of

these products unless the product has
been tested in a manner consistent with
the provisions and restrictions in the
alternate test procedure set forth in the
decision and order below, and the
representations fairly disclose the test
results.

Distributors, retailers, and private
labelers are held to the same standard
when making representations regarding
the energy efficiency of these products.
42 U.S.C. 6293(c).

Issued in Washington, DC, on September
11, 2013.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy

Efficiency, Energy Efficiency and Renewable
Energy.

Decision and Order

In the Matter of:
Panasonic Appliances Refrigeration
Systems Corporation of America
(Case No. RF-031)

I. Background and Authority

Title III, Part B of the Energy Policy
and Conservation Act of 1975 (EPCA),
Public Law 94-163 (42 U.S.C. 6291—
6309, as codified) established the
Energy Conservation Program for
Consumer Products Other Than
Automobiles, a program covering most

major household appliances, which
includes the residential electric
refrigerators and refrigerator-freezers
that are the focus of this notice.* Part B
includes definitions, test procedures,
labeling provisions, energy conservation
standards, and the authority to require
information and reports from
manufacturers. Further, Part B
authorizes the Secretary of Energy to
prescribe test procedures that are
reasonably designed to produce results
that measure energy efficiency, energy
use, or estimated operating costs, and
that are not unduly burdensome to
conduct. (42 U.S.C. 6293(b)(3)) The test
procedure for residential electric
refrigerators and refrigerator-freezers is
set forth in 10 CFR part 430, subpart B,
appendix A1l.

DOE’s regulations for covered
products contain provisions allowing a
person to seek a waiver from the test
procedure requirements for a particular
basic model for covered consumer
products when (1) the petitioner’s basic
model for which the petition for waiver
was submitted contains one or more
design characteristics that prevent
testing according to the prescribed test
procedure, or (2) when prescribed test
procedures may evaluate the basic
model in a manner so unrepresentative
of its true energy consumption
characteristics as to provide materially
inaccurate comparative data. 10 CFR
430.27(a)(1). Petitioners must include in
their petition any alternate test
procedures known to the petitioner to
evaluate the basic model in a manner
representative of its energy
consumption characteristics.

The Assistant Secretary for Energy
Efficiency and Renewable Energy (the
Assistant Secretary) may grant a waiver
subject to conditions, including
adherence to alternate test procedures.
10 CFR 430.27(1). Waivers remain in
effect pursuant to the provisions of 10
CFR 430.27(m).

Any interested person who has
submitted a petition for waiver may also
file an application for interim waiver of
the applicable test procedure
requirements. 10 CFR 430.27(a)(2). The
Assistant Secretary will grant an interim
waiver request if it is determined that
the applicant will experience economic
hardship if the interim waiver is denied,
if it appears likely that the petition for
waiver will be granted, and/or the
Assistant Secretary determines that it
would be desirable for public policy
reasons to grant immediate relief
pending a determination on the petition
for waiver. 10 CFR 430.27(g).

1For editorial reasons, upon codification in the
U.S. Code, Part B was re-designated Part A.

II. PAPRSA'’s Petition for Waiver:
Assertions and Determinations

On April 29, 2013, PAPRSA
submitted a petition for waiver and
application for interim waiver (petition)
from the test procedure applicable to
residential electric refrigerators and
refrigerator-freezers set forth in 10 CFR
Part 430, subpart B, appendix A1. In its
petition, PAPRSA seeks a waiver from
the existing DOE test procedure
applicable to refrigerators and
refrigerator-freezers under 10 CFR Part
430 for PAPRSA’s hybrid models that
consist of single-cabinet units with a
refrigerated beverage compartment in
the top portion and a wine storage
compartment in the bottom of the units.
DOE issued guidance that clarified the
test procedures to be used for hybrid
products such as the PAPRSA models at
issue here: http://www1.eere.energy.gov/
buildings/appliance standards/
residential/pdfs/refrigerator_definition_
faq.pdf This guidance specifies that
basic models such as the ones PAPRSA
identifies in its petition, which do not
have a separate wine storage
compartment with a separate exterior
door, are to be tested according to the
DOE test procedure in Appendix A1,
with the temperatures specified therein.
PAPRSA asserts that the wine storage
compartment cannot be tested at the
prescribed temperature of 38 °F, because
the minimum compartment temperature
is 45 °F. PAPRSA submitted an alternate
test procedure to account for the energy
consumption of its wine chiller/
beverage centers. That alternate
procedure would test the wine chiller
compartment at 55 °F, instead of the
prescribed 38 °F. To justify the use of
this standardized temperature for
testing, PAPRSA stated in its petition
that it designed these models to provide
an average temperature of 55 to 57 °F,
which it determined is a commonly
recommended temperature for wine
storage, suggesting that this temperature
is presumed to be representative of
expected consumer use. 77 FR 19656.
DOE notes that the test procedures for
wine chillers adopted by the
Association of Home Appliance
Manufacturers (AHAM), California
Energy Commission (CEC), and Natural
Resources Canada all use a standardized
compartment temperature of 55 °F for
wine chiller compartments, which is
consistent with PAPRSA’s approach.

II1. Conclusion

After careful consideration of all the
material submitted by PAPRSA, it is
ordered that:

(1) The petition for waiver submitted
by the Panasonic Appliances


http://www1.eere.energy.gov/buildings/appliance_standards/residential/pdfs/refrigerator_definition_faq.pdf
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Refrigeration Systems Corporation of
America (Case No. RF-031) is hereby
granted as set forth in the paragraphs
below.

(2) PAPRSA shall be required to test
and rate the following PAPRSA models
according to the alternate test procedure
set forth in paragraph (3) below.
SR5180JBC
JUB24FLARSO0*

JUB24FRARSO*
JUB24FRACX0*

(3) PAPRSA shall be required to test
the products listed in paragraph (2)
above according to the test procedures
for electric refrigerator-freezers
prescribed by DOE at 10 CFR part 430,
Appendix A1, except that, for the
PAPRSA products listed in paragraph
(2) only, test the wine chiller
compartment at 55 °F, instead of the
prescribed 38 °F.

PAPRSA shall also use the K factor
(correction factor) value of 0.85 when
calculating the energy consumption of
one of the models listed above.
Therefore, the energy consumption is
defined by the higher of the two values
calculated by the following two
formulas (according to 10 CFR part 430,
subpart B, Appendix A1):

Energy consumption of the wine
compartment:

EWine = ET1 + [(ET2-ET1) x (55 °F—
TW1)/(TW2-TW1)] *0.85

Energy consumption of the

refrigerated beverage compartment:

EBeverage Compartment = ET1 + [(ET2-
ET1) x (38 °F-TBC1)/(TBC2—-
TBC1)].

(4) Representations. PAPRSA may
make representations about the energy
use of its hybrid wine chiller/beverage
center products for compliance,
marketing, or other purposes only to the
extent that such products have been
tested in accordance with the provisions
outlined above and such representations
fairly disclose the results of such
testing.

(5) This waiver shall remain in effect
consistent with the provisions of 10 CFR
430.27(m).

(6) This waiver is issued on the
condition that the statements,
representations, and documentary
materials provided by the petitioner are
valid. DOE may revoke or modify this
waiver at any time if it determines the
factual basis underlying the petition for
waiver is incorrect, or the results from
the alternate test procedure are
unrepresentative of the basic models’
true energy consumption characteristics.

(7) This waiver applies only to those
basic models set out in PAPRSA’s April
29, 2013 petition for waiver. Grant of

this waiver does not release a petitioner

from the certification requirements set

forth at 10 CFR part 429.

Issued in Washington, DC, on

September 11, 2013.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and
Renewable. Energy.

[FR Doc. 2013-22582 Filed 9-16-13; 8:45 am]

BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

[Case No. RF-032]

Notice of Petition for Waiver of
Samsung Electronics America, Inc.
From the Department of Energy
Residential Refrigerator and
Refrigerator-Freezer Test Procedure,
and Grant of Interim Waiver

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of petition for waiver,
notice of grant of interim waiver, and
request for comments.

SUMMARY: This notice announces receipt
of a petition for waiver from Samsung
Electronics America, Inc. (Samsung)
regarding specified portions of the U.S.
Department of Energy (DOE) test
procedure for determining the energy
consumption of electric refrigerators
and refrigerator-freezers. In its petition,
Samsung provides an alternate test
procedure that is the same as the test
procedure DOE published in a final rule
setting out testing requirements for
manufacturers to follow starting in
2014. DOE solicits comments, data, and
information concerning Samsung’s
petition and the suggested alternate test
procedure. Today’s notice also grants
Samsung an interim waiver from the
electric refrigerator and refrigerator-
freezer test procedure, subject to use of
the alternative test procedure set forth
in this notice.

DATES: DOE will accept comments, data,
and information with respect to the
Samsung Petition until October 17,
2013.

ADDRESSES: You may submit comments,
identified by case number “RF-032,” by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: AS Waiver Requests@
ee.doe.gov. Include the case number
(Case No. RF-032) in the subject line of
the message.

e Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-2]/
1000 Independence Avenue SW.,
Washington, DC 20585—-0121.
Telephone: (202) 586—2945. Please
submit one signed original paper copy.

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Office, 950
L’Enfant Plaza SW., Suite 600,
Washington, DC 20024. Please submit
one signed original paper copy.

e Docket: For access to the docket to
review the background documents
relevant to this matter, you may visit the
U.S. Department of Energy, 950 L’Enfant
Plaza SW., Washington, DC, 20024;
(202) 586—2945, between 9:00 a.m. and
4:00 p.m., Monday through Friday,
except Federal holidays. Available
documents include the following items:
(1) This notice; (2) public comments
received; (3) the petition for waiver and
application for interim waiver; and (4)
prior DOE waivers and rulemakings
regarding similar refrigerator-freezer
products. Please call Ms. Brenda
Edwards at the above telephone number
for additional information.

FOR FURTHER INFORMATION CONTACT:

Mr. Bryan Berringer, U.S. Department of
Energy, Building Technologies Office,
Mail Stop EE-2], Forrestal Building,
1000 Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—0371. Email:
Bryan.Berringer@ee.doe.gov.

Mr. Michael Kido, U.S. Department of
Energy, Office of the General Counsel,
Mail Stop GC-71, Forrestal Building,
1000 Independence Avenue SW.,
Washington, DC 20585—-0103.
Telephone: (202) 586—8145. Email:
Michael Kido@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Background and Authority

Title III, Part B of the Energy Policy
and Conservation Act of 1975 (EPCA),
Public Law 94-163 (42 U.S.C. 6291—
6309, as codified), established the
Energy Conservation Program for
Consumer Products Other Than
Automobiles, a program covering most
major household appliances, which
includes the electric refrigerators and
refrigerator-freezers that are the focus of
this notice.? Part B includes definitions,
test procedures, labeling provisions,
energy conservation standards, and the
authority to require information and
reports from manufacturers. Further,
Part B authorizes the Secretary of
Energy to prescribe test procedures that
are reasonably designed to produce

1For editorial reasons, upon codification in the
U.S. Code, Part B was re-designated Part A.
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results which measure the energy
efficiency, energy use, or estimated
annual operating costs of a covered
product, and that are not unduly
burdensome to conduct. (42 U.S.C.
6293(b)(3)) The test procedure for
electric refrigerators and refrigerator-
freezers is contained in 10 CFR part 430,
subﬁart B, appendix A1.

The regulations set forth in 10 CFR
part 430.27 contain provisions that
enable a person to seek a waiver from
the test procedure requirements for
covered products. The Assistant
Secretary for Energy Efficiency and
Renewable Energy (the Assistant
Secretary) will grant a waiver if it is
determined that the basic model for
which the petition for waiver was
submitted contains one or more design
characteristics that prevents testing of
the basic model according to the
prescribed test procedures, or if the
prescribed test procedures may evaluate
the basic model in a manner so
unrepresentative of its true energy
consumption characteristics as to
provide materially inaccurate
comparative data. 10 CFR 430.27(1).
Petitioners must include in their
petition any alternate test procedures
known to the petitioner to evaluate the
basic model in a manner representative
of its energy consumption. The
Assistant Secretary may grant the
waiver subject to conditions, including
adherence to alternate test procedures.
10 CFR 430.27(1). Waivers remain in
effect pursuant to the provisions of 10
CFR 430.27(m).

The waiver process also allows the
Assistant Secretary to grant an interim
waiver from test procedure
requirements to manufacturers that have
petitioned DOE for a waiver of such
prescribed test procedures. 10 CFR
430.27(g). An interim waiver remains in
effect for 180 days or until DOE issues
its determination on the petition for
waiver, whichever occurs earlier. DOE
may extend an interim waiver for an
additional 180 days. 10 CFR 430.27(h).

II. Petition for Waiver of Test Procedure
and Application for Interim Waiver

On August 2, 2013, Samsung
submitted a petition for waiver from the
test procedure applicable to residential
electric refrigerators and refrigerator-
freezers set forth in 10 CFR part 430,
subpart B, appendix A1l. Samsung is
designing new refrigerator-freezers that
incorporate multiple defrost cycles. In
its petition, Samsung seeks a waiver
from the existing DOE test procedure
applicable to refrigerators and
refrigerator-freezers under 10 CFR part
430 because the existing test procedure
does not account for multiple defrost

cycles. Therefore, Samsung has asked to
use an alternate test procedure that is
the same as the test procedure
provisions for products with long time
or variable defrost DOE published in a
final rule (77 FR 3559, 3564—3565,
January 25, 2012). These provisions
were placed in appendix A, which is
not required for use until September 15,
2014, and not contained in the current
appendix A1 test procedure. Samsung
has previously submitted similar
petitions for waiver and requests for
interim waiver for other basic models of
refrigerator-freezers that incorporate
multiple defrost cycles. DOE
subsequently granted Samsung’s waiver
requests in each case. See 77 FR 1474
(Jan. 10, 2012), 77 FR 75428 (Dec. 20,
2012), 78 FR 35901 (June 14, 2013), and
78 FR 35898 (June 14, 2013).

Samsung also requests an interim
waiver from the existing DOE test
procedure. An interim waiver may be
granted if it is determined that the
applicant will experience economic
hardship if the application for interim
waiver is denied, if it appears likely that
the petition for waiver will be granted,
and/or the Assistant Secretary
determines that it would be desirable for
public policy reasons to grant
immediate relief pending a
determination of the petition for waiver.
10 CFR 430.27(g).

DOE has determined that Samsung’s
application for interim waiver does not
provide sufficient market, equipment
price, shipments and other
manufacturer impact information to
permit DOE to evaluate the economic
hardship Samsung might experience
absent a favorable determination on its
application for interim waiver. DOE has
determined, however, that it is likely
Samsung’s petition will be granted, and
that it is desirable for public policy
reasons to grant Samsung relief pending
a determination on the petition.
Previously, DOE granted a waiver to
Samsung for other basic models
incorporating multiple defrost
technology and DOE has determined
that it is desirable to have similar basic
models tested in a consistent manner.
See 77 FR 1474 (Jan. 10, 2012); 77 FR
75428 (Dec. 20, 2012); 78 FR 35901
(June 14, 2013); and 78 FR 35898 (June
14, 2013).

Samsung’s petition included an
alternate test procedure to account for
the energy consumption of its
refrigerator-freezer models with
multiple defrost cycles. The alternate
test procedure specified by Samsung is
the same as the test procedure
published in the final rule referenced
above. The alternate test procedure
specified in this interim waiver (as well

as the previous waiver granted to
Samsung) is identical to the test
procedure provisions for products with
long time or variable defrost adopted in
the final test procedure rule that
manufacturers of these products are
required to use in 2014.

For the reasons stated above, DOE
grants Samsung’s application for interim
waiver from testing of its refrigerator-
freezer product line containing multiple
defrost cycles. Therefore, it is ordered
that:

The application for interim waiver
filed by Samsung is hereby granted for
the specified Samsung refrigerator-
freezer basic model that incorporates
multiple defrost cycles, subject to the
specifications and conditions below.
Samsung shall be required to test or rate
the specified refrigerator-freezer product
according to the alternate test procedure
as set forth in section III, ““Alternate Test
Procedure.”

The interim waiver applies to the
following basic models:

RF28HM*LB**
RF28HM*DB**
RF28HF*DT**
RF28HF*DB**
RF23HC*DT**
RF23HC*DB**
RF25HM*DB**

DOE makes decisions on waivers and
interim waivers for only those models
specifically set out in the petition, not
future models that may be manufactured
by the petitioner. Samsung may submit
a subsequent petition for waiver and
request for grant of interim waiver, as
appropriate, for additional models of
refrigerator-freezers for which it seeks a
waiver from the DOE test procedure. In
addition, DOE notes that grant of an
interim waiver or waiver does not
release a petitioner from the
certification requirements set forth at 10
CFR part 429.

Further, this interim waiver is
conditioned upon the presumed validity
of statements, representations, and
documents provided by the petitioner.
DOE may revoke or modify this interim
waiver at any time upon a
determination that the factual basis
underlying the petition for waiver is
incorrect, or upon a determination that
the results from the alternate test
procedure are unrepresentative of the
basic models’ true energy consumption
characteristics.

II1. Alternate Test Procedure

EPCA requires that manufacturers use
DOE test procedures to make
representations about the energy
consumption and energy consumption
costs of products covered by the statute.
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(42 U.S.C. 6293(c)) Consistent
representations are important for
manufacturers to use in making
representations about the energy
efficiency of their products and to
demonstrate compliance with
applicable DOE energy conservation
standards. Pursuant to its regulations
applicable to waivers and interim
waivers from applicable test procedures
at 10 CFR 430.27, DOE will consider
setting an alternate test procedure for
Samsung in a subsequent Decision and
Order.

During the period of the interim
waiver granted in this notice, Samsung
shall test the products listed above
according to the test procedures for
residential electric refrigerator-freezers
prescribed by DOE at 10 CFR part 430,
subpart B, appendix A1, except that, for
the Samsung products listed above only,
Samsung shall include the following:

1. In section 1, Definitions, the
following definition:

“Defrost cycle type” means a distinct
sequence of control whose function is to
remove frost and/or ice from a
refrigerated surface. There may be
variations in the defrost control
sequence such as the number of defrost
heaters energized. Each such variation
establishes a separate distinct defrost

cycle type. However, defrost achieved
regularly during the compressor “off”
cycles by warming of the evaporator
without active heat addition is not a
defrost cycle type.

2. In section 4, Test Period, the
following:

4.2.1 Long-time Automatic Defrost.
If the model being tested has a long-time
automatic defrost system, the two-part
test described in this section may be
used. The first part is a stable period of
compressor operation that includes no
portions of the defrost cycle, such as
precooling or recovery, that is otherwise
the same as the test for a unit having no
defrost provisions (section 4.1). The
second part is designed to capture the
energy consumed during all of the
events occurring with the defrost
control sequence that are outside of
stable operation.

4.2.1.1 Cycling Compressor System.
For a system with a cycling compressor,
the second part of the test starts at the
termination of the last regular
compressor “‘on” cycle. The average
temperatures of the fresh food and
freezer compartments measured from
the termination of the previous
compressor “‘on” cycle to the
termination of the last regular
compressor “‘on” cycle must both be

within 0.5 °F (0.3 °C) of their average
temperatures measured for the first part
of the test. If any compressor cycles
occur prior to the defrost heater being
energized that cause the average
temperature in either compartment to
deviate from its average temperature for
the first part of the test by more than 0.5
°F (0.3 °C), these compressor cycles are
not considered regular compressor
cycles and must be included in the
second part of the test. As an example,
a “‘precooling” cycle, which is an
extended compressor cycle that lowers
the temperature(s) of one or both
compartments prior to energizing the
defrost heater, must be included in the
second part of the test. The test period
for the second part of the test ends at the
termination of the first regular
compressor ‘“‘on” cycle after both
compartment temperatures have fully
recovered to their stable conditions. The
average temperatures of the
compartments measured from this
termination of the first regular
compressor “‘on” cycle until the
termination of the next regular
compressor ‘“‘on” cycle must both be
within 0.5 °F (0.3 °C) of their average
temperatures measured for the first part
of the test. See Figure 1.
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Figure 1

Long-time Automatic Defrost Diagram for Cycling Compressors
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*Average compartment temperature(s) during cycles A & B must be
within 0.5°F of the average temperature(s) for the first part of the test.

4.2.4 Systems with Multiple Defrost
Frequencies. This section applies to
models with long-time automatic or
variable defrost control with multiple
defrost cycle types, such as models with
single compressors and multiple
evaporators in which the evaporators

have different defrost frequencies. The
two-part method in 4.2.1 shall be used.
The second part of the method will be
conducted separately for each distinct
defrost cycle type.

3. In section 5, Test Measurements,
the following:

D

5.2.1.5 Long-time or Variable Defrost
Control for Systems with Multiple
Defrost cycle Types. The energy
consumption in kilowatt-hours per day
shall be calculated equivalent to:

ET= (1440 x EPV/T1) + ¥ [(EP2;— (EP1 x T2;/T1)) x (12/CT))]
i=1

Where:

1440 is defined in 5.2.1.1 and EP1, T1, and
12 are defined in 5.2.1.2;

i is a variable that can equal 1, 2, or more
that identifies the distinct defrost cycle
types applicable for the refrigerator or
refrigerator-freezer;

EP2; = energy expended in kilowatt-hours
during the second part of the test for
defrost cycle type i;

T2; = length of time in minutes of the second
part of the test for defrost cycle type i;

CT; is the compressor run time between
instances of defrost cycle type i, for long-
time automatic defrost control equal to a
fixed time in hours rounded to the
nearest tenth of an hour, and for variable
defrost control equal to (CTy;i x CTm;)/(F
X (CT~mi CTwi) + CTwLi);

CTyi = least or shortest compressor run time
between instances of defrost cycle type
i in hours rounded to the nearest tenth
of an hour (CTy for the defrost cycle type
with the longest compressor run time

between defrosts must be greater than or
equal to 6 but less than or equal to 12
hours);

CTwmi = maximum compressor run time
between instances of defrost cycle type
i in hours rounded to the nearest tenth
of an hour (greater than CTy; but not
more than 96 hours);

For cases in which there are more than one
fixed CT value (for long-time defrost
models) or more than one CTy and/or
CTy value (for variable defrost models)



Federal Register/Vol. 78, No. 180/ Tuesday, September 17, 2013 /Notices

57145

for a given defrost cycle type, an average
fixed CT value or average CTy and CTL
values shall be selected for this cycle
type so that 12 divided by this value or
values is the frequency of occurrence of
the defrost cycle type in a 24 hour
period, assuming 50% compressor run
time.

F = default defrost energy consumption
factor, equal to 0.20.

For variable defrost models with no values
for CTL; and CTw; in the algorithm, the
default values of 6 and 96 shall be used,
respectively.

D is the total number of distinct defrost
cycle types.

IV. Summary and Request for
Comments

Through today’s notice, DOE
announces receipt of Samsung’s petition
for waiver from certain parts of the test
procedure applicable to refrigerator-
freezers and grants an interim waiver to
Samsung. DOE is publishing Samsung’s
petition for waiver in its entirety
pursuant to 10 CFR 430.27(b)(1)(iv). The
petition contains no confidential
information. The petition includes a
suggested alternate test procedure to
measure the energy consumption of
refrigerator-freezer basic models that
incorporate multiple defrost cycles.

DOE solicits comments from
interested parties on all aspects of the
petition. Pursuant to 10 CFR
430.27(b)(1)(iv), any person submitting
written comments to DOE must also
send a copy of such comments to the
petitioner. The contact information for
the petitioner is: Michael Moss, Director
of Corporate Environmental Affairs,
Samsung Electronics America, Inc., 19
Chapin Road, Building D, Pine Brook,
NJ 07058. All submissions received
must include the agency name and case
number for this proceeding. Submit
electronic comments in WordPerfect,
Microsoft Word, Portable Document
Format (PDF), or text (American
Standard Code for Information
Interchange (ASCII)) file format and
avoid the use of special characters or
any form of encryption. Wherever
possible, include the electronic
signature of the author. DOE does not
accept telefacsimiles (faxes).

Issued in Washington, DC, on September
11, 2013.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

August 2, 2013

Dr. David Danielson

Energy Efficiency and Renewable Energy
Department of Energy

1000 Independence Avenue SW.
Washington, DC 20585

Dear Assistant Secretary Danielson:
Samsung Electronics America, Inc.
(“Samsung”’) respectfully submits this
Application for Interim Waiver and Petition
for Waiver to the Department of Energy
(“DOE” or “the Department”) for Samsung’s
compressor refrigerator-freezers with
multiple defrost cycles.

Reasoning

10 CFR Part 430.27(a)(1) allows a person to
submit a petition to waive for a particular
basic model any requirements of § 430.23
upon the grounds that the basic model
contains one or more design characteristics
which either prevent testing of the basic
model according to the prescribed test
procedures, or the prescribed test procedures
may evaluate the basic model in a manner so
unrepresentative of its true energy
consumption characteristics as to provide
materially inaccurate comparative data.

Current test procedures as prescribed in
Appendix A1 to Subpart B of Part 430
(“Appendix A1”) do not adequately provide
a way for Samsung to accurately represent
the energy consumption of its refrigerator-
freezers with multiple defrost cycles. DOE
concurred with Samsung’s understanding in
the interim waiver granted to Samsung in 76
FR 16760 2 and subsequently granted the
waiver on January 10, 2012 (77 FR 1474).
Additionally, DOE communicated that all
manufacturers planning on marketing
refrigerator-freezers with multiple defrost
cycles must seek a waiver from the
Department.3

For the reasons that DOE described in its
granting of waiver (77 FR 1474) for Samsung
refrigerator freezers with multiple defrost
cycles, Samsung believes that the granting of
Interim Waiver and Waiver for the models
listed below are warranted.

Request

Samsung requests that the alternate test
procedure for refrigerators with multiple
defrost cycles, as prescribed in the waiver (77
FR 1474) and in the interim waiver (77 FR
13109) granted to Samsung, be granted for
the following basic Samsung refrigerator-
freezers with multiple defrost cycles models:

RF28HM*LB**
RF28HM*DB**
RF28HF*DT**
RF28HF*DB**
RF23HC*DT**
RF23HC*DB**
RF25HM*DB**

Please feel free to contact me if you have
any questions regarding this Petition for
Waiver and Application for Interim Waiver.

2DOE understands, however, that absent an
interim waiver, Samsung’s products would not be
accurately tested and rated for energy consumption
because the current energy test procedure does not
include test procedures for products with multiple
defrost cycle types.

3 Until these amendments are required in
conjunction with the 2014 standards, manufacturers
introducing products equipped with multiple
defrost cycle types should, consistent with 10 CFR
430.27, petition for a waiver since the modified
version of Appendix A1l set out in today’s notice
will not include a specified method for capturing
this energy usage.

I will be happy to discuss should any
questions arise.

Sincerely,
Michael Moss,
Director of Corporate Environmental Affairs.
[FR Doc. 2013-22558 Filed 9-16—13; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: CP13—-545-000.

Applicants: Dominion Transmission,
Inc.

Description: Joint Application
(Abandonment of Ellisburg to Leidy
Capacity Lease).

Filed Date: 9/6/13.

Accession Number: 20130906—5138.

Comments Due: 5 p.m. ET 9/23/13.

Docket Numbers: RP13—-1318-000.

Applicants: Algonquin Gas
Transmission, LLC.

Description: Negotiated Rate
Cleanup—Name Change for Contract
510694 to be effective 10/9/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5136.

Comments Due: 5 p.m. ET 9/23/13.

Docket Numbers: RP13-1319-000.

Applicants: Destin Pipeline Company,
L.L.C.

Description: Destin Pipeline
Company, L.L.C. submits tariff filing per
154.204: Changes to Sections 6.2 & 7.4
to be effective 10/10/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5373.

Comments Due: 5 p.m. ET 9/23/13.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For


http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
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other information, call (866) 208—3676

(toll free). For TTY, call (202) 502—8659.
Dated: September 10, 2013.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2013-22519 Filed 9-16-13; 8:45 am]

BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-1257-003;
ER10-1258-003.

Applicants: Wabash Valley Power
Association, Inc., Wabash Valley Energy
Marketing, Inc.

Description: Notice of Non Material
Change in Status of Wabash Valley
Power Association, Inc., et al.

Filed Date: 9/9/13.

Accession Number: 20130909-5422.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER10-2193-001.

Applicants: H.Q. Energy Services
(U.S.) Inc.

Description: Informational Filing
Related to Regulatory Proceedings in
Quebec.

Filed Date: 6/25/12.

Accession Number: 20120625-5193.

Comments Due: 5 p.m. ET 10/1/13.

Docket Numbers: ER10-2193-002.

Applicants: H.Q. Energy Services
(U.S.) Inc.

Description: Supplement to June 25,
2012 Informational Filing Related to
Regulatory Proceedings in Quebec.

Filed Date: 1/17/2013.

Accession Number: 20130117-5200.

Comments Due: 5 p.m. ET 10/1/13.

Docket Numbers: ER11-2780-015.

Applicants: Safe Harbor Water Power
Corporation.

Description: Notice of Change in
Status of Safe Harbor Water Power
Corporation.

Filed Date: 9/9/13.

Accession Number: 20130909-5420.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER12—-1265-005.

Applicants: Midcontinent
Independent System Operator, Inc.

Description: Midcontinent
Independent System Operator, Inc.
submits 09—09-2013 Order 719
Compliance Filing to be effective 6/12/
2012.

Filed Date: 9/9/13.

Accession Number: 20130909-5375.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-1657-000.

Applicants: New England Power
Company.

Description: New England Power
Company submits Refund Report
Regarding Interconnection Agreements
with Wheelabrator Saugus to be
effective N/A.

Filed Date: 9/9/13.

Accession Number: 20130909-5294.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2157-001.

Applicants: Midcontinent
Independent System Operator, Inc.

Description: 09—-09-2013 SA 2289
Ameren-Hoopeston Wind Errata to be
effective 8/15/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5061.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2358-000.

Applicants: Southwest Power Pool,

nc.

Description: Southwest Power Pool,
Inc. submits Removal of Exception to
Provisions of Attachment L, Section VI
to be effective 11/8/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5282.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2359-000.

Applicants: Southwest Power Pool,
Inc.

Description: Southwest Power Pool,
Inc. submits 1637R1 Kansas Electric
Power Cooperative, Inc. NITSA and
NOA to be effective 6/1/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5311.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13—-2360-000.

Applicants: UGI Utilities Inc., PJM
Interconnection, L.L.C.

Description: UGI Utilities Inc. submits
UGI submits corrections to formula rate
template—PJM OATT Att H-8C & H-8E
to be effective 11/9/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5361.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2361-000.

Applicants: NSTAR Electric
Company.

Description: NSTAR Electric
Company submits MBTA
Interconnection Agreement to be
effective 9/1/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5371.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13—-2362-000.

Applicants: Duke Energy Progress,
Inc.

Description: Duke Energy Progress,
Inc. submits Cancellation of Duke
Energy Progress, Inc. Cost-Based Rates
Tariff to be effective 11/9/2013.

Filed Date: 9/10/13.
Accession Number: 20130910-5040.
Comments Due: 5 p.m. ET 10/1/13.

Docket Numbers: ER13-2363—-000.

Applicants: Duke Energy Progress,
Inc.

Description: Duke Energy Progress,
Inc. submits CBR Name Change to be
effective 11/9/2013.

Filed Date: 9/10/13.

Accession Number: 20130910-5041.

Comments Due: 5 p.m. ET 10/1/13.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676
(toll free). For TTY, call (202) 502—8659.

Dated: September 10, 2013.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2013-22524 Filed 9-16-13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC13—-144-000.

Applicants: Dynegy Danskammer,
L.L.C.

Description: Application For
Approval Under Section 203 of the
Federal Power Act and Request for
Expedited Action of Dynegy
Danskammer, L.L.C.

Filed Date: 9/9/13.

Accession Number: 20130909-5257.

Comments Due: 5 p.m. ET 9/30/13.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-1107-004.

Applicants: Pacific Gas and Electric
Company.


http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
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Description: Notice of Non-Material
Change in Status of Pacific Gas and
Electric Company.

Filed Date: 9/6/13.

Accession Number: 20130906-5190.

Comments Due: 5 p.m. ET 9/27/13.

Docket Numbers: ER10-1569-005;
ER12-21-010; ER10-2783-006; ER10—
2784-006; ER11-2855-010; ER10-2791—
006; ER10-2792-006; ER10-1564—-006;
ER10-1565-006; ER10-2795-006;
ER10-2798-006; ER10-1575-004;
ER10-2799-006; ER10-2801-006;
ER11-3727-006; ER10-1566—-006;
ER12-2413-004; ER11-2062-006;
ER10-2812-005; ER10-1291-007;
ER10-2843-004; ER11-2508-005;
ER11-2863-004; ER11-4307-006;
ER12-1711-006; ER10-2846-006;
ER12-261-005; ER10-2871-004; ER13-
1136-004; ER10-2875-006; ER10-1568—
006; ER10-1581-008; ER10-2876—-006;
ER10-2878-006; ER10-2879-006;
ER10-2880-006; ER10-2888-006;
ER13-1745-001; ER13-1803-002;
ER13-1788-001; ER13-1789-001;
ER13-1790-002; ER10-2896—-006;
ER10-2913-006; ER13-1791-001;
ER13-1792-001; ER13-1746-002;
ER10-2914-006; ER13-1799-001;
ER13-1801-001; ER13-1802-001;
ER10-2916-006; ER10-2915-006;
ER12-1525-006; ER12-2019-005;
ER10-1582-005; ER12-2398-005;
ER11-3459-005; ER10-2931-006;
ER13-1965-001; ER10-2969-006;
ER11-4308-006; ER11-2805-005;
ER10-3143-007; ER10-1580-008;
ER11-2856—-010; ER13-2107-001;
ER13-2020-001; ER13-2050-001;
ER11-2857-010; ER10-2947-006.

Applicants: NRG Power Marketing
LLC, NRG Power Marketing LLC Agua
Caliente Solar, LLC, Arthur Kill Power
LLC, Astoria Gas Turbine Power LLC,
Avenal Park LLC, Bayou Cove Peaking
Power LLC, Big Cajun I Peaking Power
LLC, Cabrillo Power I LLC, Cabrillo
Power II LLC, Conemaugh Power LLC,
Connecticut Jet Power LLC, Cottonwood
Energy Company LP, Devon Power LLC,
Dunkirk Power LLC, E]l Segundo Energy
Center LLC, El Segundo Power, LLC,
Energy Alternatives Wholesale, LLC,
Energy Plus Holdings LLC, GenConn
Devon LLC, GenConn Energy LLC,
GenConn Middletown LLC, GenOn
Energy Management, LLC, GenOn Mid-
Atlantic, LLC, Green Mountain Energy
Company, High Plains Ranch II, LLC,
Huntley Power LLC, Independence
Energy Group LLC, Indian River Power
LLC, Ivanpah Master Holdings, LLC,
Keystone Power LLC, Long Beach
Generation LLC, Long Beach Peakers
LLC, Louisiana Generating LLC,
Middletown Power LLC, Montville
Power LLC, NEO Freehold-Gen LLC,

Norwalk Power LLC, NRG Bowline,
LLC, NRG California South LP, NRG
Canal LLC, NRG Chalk Point LLC, NRG
Delta LLC, NRG Energy Center Dover
LLC, NRG Energy Center Paxton LLC,
NRG Florida LP, NRG Kendall LLC,
NRG Marsh Landing LLC, NRG New
Jersey Energy Sales LLC, NRG Potomac
River LLC, NRG Power Midwest LP,
NRG REMA LLC, NRG Rockford LLC,
NRG Rockford I LLC, NRG Solar Alpine
LLC, NRG Solar Avra Valley LLC, NRG
Solar Blythe LLC, NRG Solar Borrego I
LLC, NRG Solar Roadrunner LLC, NRG
Sterlington Power LLC, NRG Wholesale
Generation LP, Oswego Harbor Power
LLC, Reliant Energy Northeast LLC, RRI
Energy Services, LLC, Sabine Cogen, LP,
Saguaro Power Company, A Limited
Partnership, Sand Drag LLC, Solar
Partners I, LLC, Solar Partners II, LLC,
Solar Partners VIII, LLC, Sun City
Project, Vienna Power LLC

Description: Notice of Non-Material
Change in Status of NRG MBR Entities
et al.

Filed Date: 9/6/13.

Accession Number: 20130906-5203.

Comments Due: 5 p.m. ET 9/27/13.

Docket Numbers: ER10-2719-015;
ER10-2718-015; ER10-2633-015;
ER10-2570-015; ER10-2717-015;
ER10-3140-015; ER13-55-005; ER12—
911-005.

Applicants: East Coast Power Linden
Holding, L.L.C., Cogen Technologies
Linden Venture, L.P., Birchwood Power
Partners, L.P., Shady Hills Power
Company, L.L.C., EFS Parlin Holdings,
LLC, Inland Empire Energy Center, LLC,
Homer City Generation, L.P., CPV
Sentinel, LLC

Description: Notice of Non-Material
Change in Status of the GE Companies.

Filed Date: 9/9/13.

Accession Number: 20130909-5154.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER12—-1650-004.

Applicants: Maine Public Service
Company.

Description: Maine Public Service
Company submits Compliance Filing to
be effective 7/1/2012.

Filed Date: 9/9/13.

Accession Number: 20130909-5071.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-1346-000.

Applicants: Mesa Wind Power
Corporation.

Description: Mesa Wind Refund
Report to be effective N/A.

Filed Date: 9/6/13.

Accession Number: 20130906—5080.

Comments Due: 5 p.m. ET 9/27/13.

Docket Numbers: ER13—-1654—001.

Applicants: PJM Interconnection,
L.L.C.

Description: PJM Interconnection,
L.L.C. submits Compliance filing per

August 9, 2013 Order in ER13-1654—
000 to be effective 8/9/2013.
Filed Date: 9/6/13.
Accession Number: 20130906-5176.
Comments Due: 5 p.m. ET 9/27/13.

Docket Numbers: ER13-1746-003.

Applicants: NRG Marsh Landing LLC.

Description: NRG Marsh Landing LLC
submits Amendment to Notice of
Succession to be effective 6/24/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5262.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-1865-002.

Applicants: Tesoro Refining &
Marketing Company LLC.

Description: Tesoro Refining &
Marketing Company LLC submits
TSO—Second Amended MBR Filing to
be effective 7/30/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5045.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2336-000.

Applicants: Portland General Electric
Company.

Description: Portland General Electric
Company submits Order No. 764
Compliance Filing to be effective 11/12/
2013.

Filed Date: 9/6/13.

Accession Number: 20130906-5183.

Comments Due: 5 p.m. ET 9/27/13.

Docket Numbers: ER13-2338-000.

Applicants: NorthWestern
Corporation.

Description: NorthWestern
Corporation submits SA 691—Gallatin
County—East Belgrade Interchange to be
effective 9/9/2013.

Filed Date: 9/6/13.

Accession Number: 20130906-5186.

Comments Due: 5 p.m. ET 9/27/13.

Docket Numbers: ER13-2339-000.

Applicants: Entergy Arkansas, Inc.

Description: Entergy Arkansas, Inc.
submits EAI Amended MBR Tariff for
MISO to be effective 12/19/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5000.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2340-000.

Applicants: Entergy Gulf States
Louisiana, L.L.C.

Description: Entergy Gulf States
Louisiana, L.L.C. submits EGSL
Amended MBR Tariff for MISO to be
effective 12/19/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5001.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2341-000.

Applicants: Entergy Louisiana, LLC.

Description: Entergy Louisiana, LLC
submits ELL Amended MBR Tariff for
MISO to be effective 12/19/2013.

Filed Date: 9/9/13.
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Accession Number: 20130909-5002.
Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2342-000.

Applicants: Entergy Mississippi, Inc.

Description: Entergy Mississippi, Inc.
submits EMI Amended MBR Tariff for
MISO to be effective 12/19/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5003.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2343—-000.

Applicants: Entergy New Orleans, Inc.

Description: Entergy New Orleans,
Inc. submits ENOI Amended MBR Tariff
for MISO to be effective 12/19/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5004.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2344—-000.

Applicants: Entergy Texas, Inc.

Description: Entergy Texas, Inc.
submits ETT Amended MBR Tariff for
MISO to be effective 12/19/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5005.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2345-000.

Applicants: Entergy Nuclear
Palisades, LLC.

Description: Entergy Nuclear
Palisades, LLC submits ENP Amended
MBR Tariff for MISO to be effective 12/
19/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5006.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2346-000.

Applicants: EWO Marketing, LLC.

Description: EWO Marketing, LLC
submits EWOM Amended MBR Tariff
for MISO to be effective 12/19/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5007.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2347-000.

Applicants: Llano Estacado Wind,
LLC.

Description: Llano Estacado Wind,
LLC submits LEW Amended MBR Tariff
for MISO to be effective 12/19/2013
under ER13-2347. Filing Type: 30.

Filed Date: 9/9/13.

Accession Number: 20130909-5008.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2348-000.

Applicants: Northern Iowa
Windpower, LLC.

Description: Northern Iowa
Windpower, LLC submits NIW
Amended MBR Tariff for MISO to be
effective 12/19/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5009.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2349-000.

Applicants: EAM Nelson Holding,
LLC.

Description: EAM Nelson Holding,
LLC submits EAM Nelson MBR
Application to be effective 12/19/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5010.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2350-000.

Applicants: RS Cogen, LLC.

Description: RS Cogen, LLC submits
RS Cogen MBR Application to be
effective 12/19/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5011.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2351-000.

Applicants: Entergy Power, LLC.

Description: Entergy Power, LLC
submits EPL, Amended MBR Tariff for
MISO to be effective 12/19/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5012.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2352-000.

Applicants: Duke Energy Florida, Inc.

Description: Duke Energy Florida, Inc.
submits Cancellation of Duke Energy
Florida, Inc. Rate Schedule No. 176 to
be effective 12/31/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5049.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2353-000.

Applicants: Duke Energy Florida, Inc.

Description: Duke Energy Florida, Inc.
submits Cancellation of Duke Energy
Florida Rate Schedule No. 106 to be
effective 12/31/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5050.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2354-000.

Applicants: PJM Interconnection,
L.L.C.

Description: PJM Interconnection,
L.L.C. submits First Revised Service
Agreement No. 3452; Queue No. Y1-020
to be effective 8/8/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5069.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2355-000.

Applicants: PJM Interconnection,
L.L.C

Description: PJM Interconnection,
L.L.C. submits Original Service
Agreement No. 3639—Queue Position
W4-038 to be effective 8/8/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5077.

Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2356—000.

Applicants: Midcontinent
Independent System Operator, Inc.

Description: Midcontinent
Independent System Operator, Inc.
submits 09—09-2013 Att O ATXI
Annual Rate Clean-Up to be effective 9/
10/2013.

Filed Date: 9/9/13.
Accession Number: 20130909-5163.
Comments Due: 5 p.m. ET 9/30/13.

Docket Numbers: ER13-2357-000.

Applicants: ECP Energy I, LLC.

Description: ECP Energy I, LLC
submits Cancellation to be effective 9/
30/2013.

Filed Date: 9/9/13.

Accession Number: 20130909-5172.

Comments Due: 5 p.m. ET 9/30/13.

Take notice that the Commission
received the following electric securities
filings:

Docket Numbers: ES13-53—-000.

Applicants: Kentucky Utilities
Company.

Description: Application of Kentucky
Utilities Company under Section 204 of
the Federal Power Act for Authority to
Issue Short-Term Debt Securities.

Filed Date: 9/6/13.

Accession Number: 20130906-5193.

Comments Due: 5 p.m. ET 9/27/13.

Docket Numbers: ES13-54—-000.

Applicants: Louisville Gas & Electric
Company.

Description: Application of Louisville
Gas and Electric Company under
Section 204 of the Federal Power Act for
Authority to Issue Short-Term Debt
Securities.

Filed Date: 9/6/13.

Accession Number: 20130906—5194.

Comments Due: 5 p.m. ET 9/27/13.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: September 9, 2013.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2013-22518 Filed 9-16-13; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL13-83-000]

Midcontinent Independent System
Operator, Inc.; Notice of Initiation of
Proceeding and Refund Effective Date

On September 9, 2013, the
Commission issued an order that
initiated a proceeding in Docket No.
EL13-83-000, pursuant to section 206
of the Federal Power Act (FPA), 16
U.S.C. 824e (2006), to determine the
justness and reasonableness of the
proposed revisions to Schedules 7, 8,
and 9 of Midcontinent Independent
System Operator, Inc.’s existing tariff.
Prairie Power, Inc., et al., 144 FERC q
61,193 (2013).

The refund effective date in Docket
No. EL13-83-000, established pursuant
to section 206(b) of the FPA, will be the
date of publication of this notice in the
Federal Register.

Dated: September 10, 2013.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2013-22520 Filed 9-16—-13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project Nos. 14540-000 and 14539-000]

Western Minnesota Municipal Power
Agency, Lock+™ Hydro Friends Fund
lll, LLC; Notice of Competing
Preliminary Permit Applications
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On July 23, 2013, Western Minnesota
Municipal Power Agency (Western
Minnesota) and Lock+™ Hydro Friends
Fund III, LLC (Hydro Friends) filed
preliminary permit applications,
pursuant to section 4(f) of the Federal
Power Act, proposing to study the
feasibility of a hydropower project at the
existing U.S. Army Corps of Engineers’
(Corps) Melvin Price Lock and Dam,
located on the Mississippi River near
the City of Alton, Illinois, in Madison
County, Illinois, and St. Charles County,
Missouri. The sole purpose of a
preliminary permit, if issued, is to grant
the permit holder priority to file a
license application during the permit
term. A preliminary permit does not
authorize the permit holder to perform
any land-disturbing activities or

otherwise enter upon lands or waters
owned by others without the owners’
express permission.

Western Minnesota’s proposed
Melvin Price Lock and Dam
Hydroelectric Project No. 14540—-000
would consist of: (1) Six 110-foot-wide,
approximately 110-foot-long steel
structures placed immediately
downstream of the existing tainter gates
4 through 9 (one steel structure per gate)
containing arrays of micro-turbines and
pinned between new 60-foot-long, 72-
foot-high concrete piers extending
downstream of the existing piers; (2) a
150-foot by 150-foot substation located
next to the dam on the Missouri side of
the river that would step-up the project
voltage from 13.8 kilovolts (kV) to 138
kV; (3) a 138 kV, 1.07-miles-long
transmission line connecting the project
substation to an existing substation on
the Illinois side of the river; and (4)
appurtenant facilities. Western
Minnesota has not decided on a micro-
turbine supplier but states that the
capacity of the project would be based
on an established flow and head
condition. At a mean water head of 14.7
feet and a flow of 72,600 cubic feet per
second (cfs) flowing through the project,
each steel structure assembly would
produce 15.5 megawatts (MW) resulting
in a project rated capacity of 93.0 MW.
At a maximum operating head of 20.0
feet, the anticipated flow through the
project would be 85,800 cfs producing
24.9 MW per steel structure assembly or
149.4 MW for the project. The estimated
average annual generation would be
445.4 gigawatt-hours. The project would
occupy 16 acres of Federal Lands owned
by the Corps, and operate run-of-river.

Applicant contact: Mr. Raymond J.
Wahle, P.E., Missouri River Energy
Services, 3724 W. Avera Drive, P.O. Box
88920, Sioux Falls, SD 57109. Phone:
(605) 330-6963.

Hydro Friends’ Melvin Price Locks
and Dam Hydroelectric Project No.
14539-000 would consist of: (1) A 750-
foot-long, 22-foot-wide, 66-foot-high
Large Frame Module (LFM) enclosed in
a powerhouse and containing 50
turbines each having a diameter of 8 feet
and a nameplate capacity of 1.5 MW for
a total system capacity of 75 MW; (2)
flow control door assemblies installed
in front of the LFM that can close off
flow in case a suspension of generation
is required; (3) a 750-foot-wide, 550-
foot-long tailrace; (4) a 69 kV or 115 kV,
4.8-miles-long transmission line
connecting the project power to an
existing substation; and (5) appurtenant
facilities. The estimated average annual
generation would be 427,050 gigawatt-
hours. The project would occupy

Federal Lands owned by the Corps, and
operate run-of-river.

Applicant contact: Mr. Mark R.
Stover, Vice President, Corporate
Affairs, Hydro Green Energy, LLC, 900
Oakmont Lane, Suite 301, Westmont, IL
60559. Phone: (877) 556—6566,
extension 711.

FERC contact: Sergiu Serban,
sergiu.serban@ferc.gov. Phone: (202)
502—-6211.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36.

The Commission strongly encourages
electronic filing. Please file comments,
motions to intervene, notices of intent,
and competing applications using the
Commission’s eFiling system at http://
www.ferc.gov/docs-filing/efiling.asp.
Commenters can submit brief comments
up to 6,000 characters, without prior
registration, using the eComment system
at http://www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov, (866)
208-3676 (toll free), or (202) 502—-8659
(TTY). In lieu of electronic filing, please
send a paper copy to: Secretary, Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC 20426.
The first page of any filing should
include docket number P-14540-000
and P-14539-000.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-14540-000, or P-14539-000) in the
docket number field to access the
document. For assistance, contact FERC
Online Support.

Dated: September 11, 2013.
Kimberly D. Bose,
Secretary.
[FR Doc. 2013-22576 Filed 9-16-13; 8:45 am)]
BILLING CODE 6717-01-P
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ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OW-2008-0719, FRL-9901-07—
ow]

Agency Information Collection
Activities; Proposed Collection;
Request for Comments on Three
Proposed Information Collection
Requests

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA), this
notice announces that the
Environmental Protection Agency (EPA)
is planning to submit a request to renew
three existing Information Collection
Requests (ICRs) to the Office of
Management and Budget (OMB). Before
submitting the ICRs to OMB for review
and approval, EPA is soliciting
comments on specific aspects of the
information collections as described at
the beginning of Supplementary
Information.

DATES: Comments must be submitted on
or before November 18, 2013.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OW-2008-0719, by one of the following
methods:

e http://www.regulations.gov: Follow
the online instructions for submitting
comments.

e Email: ow-docket@epa.gov (Identify
Docket ID No. EPA-HQ-OW-2008-0719
in the subject line).

e Mail: Water Docket, Environmental
Protection Agency, Mailcode: 28221T,
ATTN: Docket ID #£EPA-HQ-OW-2008—
0719, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460. Please include a
total of three copies.

e Hand Delivery: EPA Docket Center,
WJC West Building, Room 3334, 1301
Constitution Avenue NW., Washington,
DC 20004. ATTN: Docket ID # EPA—
HQ-OW-2008-0719. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments
identified by the Docket ID No. EPA-
HQ-OW-2008-0719. EPA’s policy is
that all comments received will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is

restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through http://
www.regulations.gov or email. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

FOR FURTHER INFORMATION CONTACT:
Sandra Rivera, State and Regional
Branch, Water Permits Division, OWM
Mail Code: 4203M, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460;
telephone number: (202) 564—1054;
email address: rivera.sandra@epa.gov.

SUPPLEMENTARY INFORMATION: An
Agency may not conduct or sponsor,
and a person is not required to respond
to collection information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are displayed in 40
CFR part 9.

How can I access the docket and/or
submit comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA—
HQ-OW-2008-0719, which is available
for online viewing at
www.regulations.gov, or in person
viewing at the Water Docket in the EPA
Docket Center (EPA/DC), WJC West
Building, Room 3334, 1301 Constitution
Ave. NW., Washington, DC. The EPA/
DC Public Reading Room is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. The
telephone number for the Reading Room
is 202-566—1744, and the telephone
number for the Water Docket is 202—
566—-2426.

Use www.regulations.gov to obtain a
copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “search,” then key in
the docket ID number identified in this
document.

What information is EPA particularly
interested in?

Pursuant to section 3506(c)(2)(A) of
the PRA, EPA specifically solicits
comments and information to enable it
to:

(i) evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.
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What should I consider when I prepare
my comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

A. List of ICRs Planned To Be Submitted

(1) Information Collection Request for
Cooling Water Intake Structure Phase II
Existing Facilities (Renewal), EPA ICR
No. 2060.05, OMB Control No. 2040—
0257; expiration date 01/31/2014.

(2) Information Collection Request for
Cooling Water Intake Structures at
Phase III Facilities (Renewal), EPA ICR
No. 2169.03, OMB Control No. 2040—
0268, expiration date 01/31/2014.

(3) Information Collection Request for
Animal Sectors (Renewal); EPA ICR No.
1989.08; OMB Control No. 2040-0250,
expiration date 01/31/2014.

B. Information on Individual ICRs

(1) Information Collection Request for
Cooling Water Intake Structure Phase II
Existing Facilities (Renewal), EPA ICR
No. 2060.05, OMB Control No. 2040—
0257; expiration date 01/31/2014.

Affected entities: Entities potentially
affected by this action include existing
electric power generating facilities
meeting the applicability criteria of the
316(b) Phase II Existing Facility rule at
40 CFR 125.91.

Abstract: The section 316(b) Phase II
Existing Facility rule requires the
collection of information from existing
point source facilities that generate and
transmit electric power (as a primary
activity) or generate electric power but
sell it to another entity for transmission,
use a cooling water intake structure
(CWIS) that uses at least 25 percent of
the water it withdraws from waters of
the U.S. for cooling purposes, and have
a design intake flow of 50 million
gallons per day (MGD) or more. Section

316(b) of the Clean Water Act (CWA)
requires that any standard established
under section 301 or 306 of the CWA
and applicable to a point source must
require that the location, design,
construction and capacity of CWISs at
that facility reflect the best technology
available (BTA) for minimizing adverse
environmental impact. Such impact
occurs as a result of impingement
(where fish and other aquatic life are
trapped on technologies at the entrance
to CWIS) and entrainment (where
aquatic organisms, eggs, and larvae are
taken into the cooling system, passed
through the heat exchanger, and then
pumped back out with the discharge
from the facility). The 316(b) Phase II
rule establishes requirements applicable
to the location, design, construction,
and capacity of CWISs at Phase II
existing facilities. These requirements
establish the BTA for minimizing
adverse environmental impact
associated with the use of CWISs.

The 316(b) Phase II rule was signed
on February 16, 2004. Industry and
environmental groups, and a number of
States filed legal challenges to the rule.
Several issues were heard by the U.S.
Court of Appeals for the Second Circuit,
which issued a decision on January 25,
2007 remanding portions of the rule (see
Riverkeeper, Inc. v. U.S. EPA, No. 04—
6692—ag(L) [2d Cir. Jan. 25, 2007]). EPA
subsequently suspended the Phase II
rule on July 9, 2007 and directed permit
writers to continue to issue permits with
316(b) requirements developed using
the permit writer’s best professional
judgment (BPJ). Industry groups
petitioned and were granted certiorari
from the Supreme Court, which issued
a decision on April 1, 2009 (Entergy
Corp. v. Riverkeeper, Inc., No. 07-588).
EPA is currently in the process of
developing a revised rule for existing
facilities and expects to publish the
final rule by November 4, 2013.

EPA believes that the burden
estimated in this ICR is likely to
represent an upper bound on the burden
that the public would incur in
complying with BPJ-based permitting
requirements for cooling water intake
structures at large existing power plants
over the next three years. EPA will
submit a revised ICR with the new rule
that reflects its specific requirements.
The revised ICR will replace this one
when the new rule is promulgated.

Burden Statement: The annual
average reporting and record keeping
burden for the collection of information
by facilities responding to the Section
316(b) Phase II Existing Facility rule is
estimated to be 2,046 hours per
respondent (i.e., an annual average of
965,509 hours of burden divided among

an anticipated annual average of 472
facilities). The State Director reporting
and record keeping burden for the
review, oversight, and administration of
the rule is estimated to average 1,060
hours per respondent (i.e., an annual
average of 44,513 hours of burden
divided among an anticipated 42 States
on average per year).

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

Estimated total number of potential
respondents: 548 (506 facilities and 42
States).

Frequency of response: Every five
years, bi-annually, monthly.

Estimated total average number of
responses for each respondent: 5.2 for
facilities (2,473 annual average
responses for 472 average facility
respondents) and 58.8 for States (2,472
annual average responses for 42 average
State respondents).

Estimated total annual burden hours:
1,010,021 (965,509 for facilities and
44,513 for States).

Estimated total annual costs:
$59,478,399. This includes an estimated
burden cost of $48,890,325 and an
estimated cost of $10,588,074 for capital
investment or maintenance and
operational costs.

Change in Burden: There is a decrease
of 13,500 (1%) hours in the total
estimated respondent burden compared
with that identified in the ICR currently
approved by OMB. This marginal
change is due to the variations of the
compliance schedule from year to year.

(2) Information Collection Request for
Cooling Water Intake Structures at
Phase III Facilities (Renewal), EPA ICR
No. 2169.03, OMB Control No. 2040—
0268, expiration date 01/31/2014.

Affected entities: Entities potentially
affected by this action include new
offshore oil and gas extraction facilities
meeting the applicability criteria of the
316(b) Phase III Facilities at 40 CFR
125.131.

Abstract: The Section 316(b)
regulations for Phase III facilities (71 FR
35006, June 16, 2006) require the
collection of information from new
offshore oil and gas extraction facilities
that use a cooling water intake
structure(s) that uses at least 25 percent
of the water it withdraws for cooling
purposes, and have a design intake flow
greater than two (2) million gallons per
day (MGD). Section 316(b) of the CWA
requires that any standard established
under section 301 or 306 of the CWA
and applicable to a point source must
require that the location, design,
construction and capacity of cooling
water intake structure(s) at that facility
reflect the best technology available for
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minimizing adverse environmental
impact. Such impact occurs as a result
of impingement (where fish and other
aquatic life are trapped on structural
components at the entrance to cooling
water intake structures) and
entrainment (where aquatic organisms,
eggs, and larvae are taken into the
cooling system, passed through the heat
exchanger, and then pumped back out
with the discharge from the facility).
The rule contains requirements
applicable to the location, design,
construction, and capacity of cooling
water intake structures at new offshore
oil and gas extraction facilities. These
requirements seek to establish the best
technology available for minimizing
adverse environmental impact
associated with the use of cooling water
intake structure(s).

Burden Statement: The annual
average burden for new offshore oil and
gas facilities is 56,755 hours for an
average of 55 facilities. Hence, the
annual average reporting and record
keeping burden for the collection of
information by facilities responding to
the Section 316(b) Phase III rule is
estimated to be 1,032 hours per
respondent (i.e., an annual average of
56,755 hours of burden divided among
an anticipated annual average of 55
facilities). For new offshore oil and gas
extraction facilities, the permitting
process is handled directly by EPA
Regions 4, 6, and 10. Since this burden
is incurred by the Federal Government
rather than the States, it is not included
as part of the burden statement for State
Directors.

Estimated total number of potential
respondents: 61 facilities.

Frequency of response: Every five
years, annual, monthly.

Estimated total average number of
responses for each respondent: 4.6 for
facilities (251 annual average responses
for 55 average facility respondents).

Estimated total annual burden hours:
56,755 hours.

Estimated total annual costs:
$3,754,793. This includes an estimated
labor burden cost of $2,795,603 and an
estimated cost of $959,190 for capital
investment or maintenance and
operational costs.

Change in Burden: The current
approved ICR for the Section 316(b)
Phase III new offshore oil and gas
facilities estimated an annual average
respondent burden of 34,080 hours.
This ICR estimates an annual average
respondent burden of 56,755 hours,
which represents a 67 percent increase
(22,675 hours) in burden. The change in
burden is mainly the result of the
increase in the number of facilities
performing recurring activities: this ICR

includes burden for annual activities
performed by respondents that have
sought permit coverage in the last 6
years. As more facilities come on-line
and receive permit coverage, more
facilities have to perform these
activities. This accounts for 22,146
additional average hours in this ICR
(97.7% of the increase). Additional
changes are the result of the continuous
shift from the approval period to the
permit implementation and renewal
period of the Section 316(b) Phase III
rule: in all three years covered by this
ICR, facilities will be applying for a
permit for the first time or re-applying
for permit coverage that was obtained
during the three years covered by the
previous ICR. The increase of re-
applications adds 529 hours to this ICR
(2.3% of the increase).

(3) Information Collection Request for
Animal Sectors (Renewal); EPA ICR No.
1989.08; OMB Control No. 2040-0250,
expiration date 01/31/2014.

Affected entities: Entities potentially
affected by this action are concentrated
animal feeding operations (CAFOs) as
specified in section 502(14) of the CWA,
33 U.S.C. 1362(14) and defined in the
NPDES regulations at 40 CFR 122.23
and a subset of facilities engaged in
aquatic animal production defined in 40
CFR part 451.

Abstract: This ICR covers the
information collection burden imposed
under the NPDES and ELG regulations
for Concentrated Animal Feeding
Operations (CAFO) and Concentrated
Aquatic Animal Production (CAAP)
facilities.

On July 30, 2012, EPA published its
most recent revisions to the NPDES
CAFO regulations (77 FR 44494). These
revisions were necessary as a result of
a court decision in 2011 by the United
States Court of Appeals for the Fifth
Circuit in litigation relating to the
NPDES CAFO permitting program
(National Pork Producers Council v.
EPA, 635 F.3d 738, 756 (5th Cir. 2011)).
Although the decision narrowed the
scope of CAFOs that need to seek
NPDES permit coverage, the Effluent
Limitations Guidelines for CAFOs and
other aspects of the permitting program
remain unchanged. As a consequence,
the recordkeeping and reporting
requirements faced by those CAFOs that
do seek NPDES permit coverage were
not affected.

The Effluent Limitations Guidelines
and Standards for the Concentrated
Aquatic Animal Production (CAAP)
Point Source Category establish specific
reporting requirements for a portion of
CAAP facilities through NPDES permits.
The rule covers facilities which are
defined as CAAP facilities (see 40 CFR

122.24 and 40 CFR Part 122) and
produce at least 100,000 pounds of fish
per year in flow through, recirculating
and net pen systems. The special
reporting and record-keeping
requirements under the rule are the
subject of this ICR. CAAP facility
owners or operators are required to file
reports with the permitting authority
when drugs with special approvals are
applied to the production units or a
failure in the structural integrity occurs
in the aquatic animal containment
system.

Burden Statement: The annual
average reporting and record keeping
burden for the collection of information
by CAFO and CAAP facilities is
estimated to be 125 hours per
respondent (i.e., an annual average of
2,606,066 hours of burden divided
among an anticipated annual average of
20,915 facilities). The State Director
reporting and record keeping burden for
the review, oversight, and
administration of the rule is estimated
to average 11,538 hours per respondent
(i.e., an annual average of 530,734 hours
of burden divided among an anticipated
46 States on average per year).

Estimated total number of potential
respondents: 21,667 (21,621 facilities
and 46 States).

Frequency of response: varies from
once to ongoing.

Estimated total average number of
responses for each respondent: 149.5 for
facilities (3,126,771 annual average
responses for 20,915 average facility
respondents) and 894.8 for States
(41,159 annual average responses for 46
average State respondents).

Estimated total annual burden hours:
3,136,799 (2,606,066 for facilities and
530,734 for States).

Estimated total annual costs:
$70,924,281. This includes an estimated
burden cost of $62,317,281 and an
estimated cost of $8,607,000 for capital
investment or maintenance and
operational costs.

Change in Burden: The current
burden approved by OMB for this ICR
is 3,273,678 hours. This updated ICR
estimates a total burden that is 136,879
hours less (4.2%) than the currently
approved amount. On July 30, 2012,
EPA published its most recent revisions
to the NPDES CAFO regulations (77 FR
44494). These revisions were necessary
as a result of a 2011 decision by the
United States Court of Appeals for the
Fifth Circuit regarding the NPDES
CAFO permitting program (National
Pork Producers Council v. EPA, 635
F.3d 738, 756 (5th Cir. 2011)). Although
the court decision did not alter the
Effluent Limitations Guidelines for
NPDES-permitted CAFOs or
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recordkeeping and reporting
requirements faced by those CAFOs that
do seek NPDES permit coverage, it
significantly narrowed the scope of
CAFOs that need to seek NPDES permit
coverage. More specifically, the court
vacated the requirement that CAFOs
that “discharge or proposed to
discharge” seek NPDES permit
coverage, and ruled instead that only
those CAFOs that experience actual
discharges need permits. The resulting
projected decline in NPDES CAFO
permittees is estimated to cause a
reduction of 636,192 hours for private
respondents and 638 for State
respondents.

What is the next step in the process for
these ICRs?

EPA will consider the comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. At that time, EPA will issue
another Federal Register notice
pursuant to 5 CFR 1320.5(a)(1)(iv) to
announce the submission of the ICR to
OMB and the opportunity to submit
additional comments to OMB. If you
have any questions about this ICR or the
approval process, please contact the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

Dated: September 9, 2013.
Andrew D. Sawyers,
Director, Office of Wastewater Management.
[FR Doc. 2013—-22627 Filed 9-16-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OAR-2006-0947; FRL—9901-08—
OAR]

Proposed Information Collection
Request; Comment Request; NOx
Budget Trading Program To Reduce
the Regional Transport of Ozone
(Renewal)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: The Environmental Protection
Agency is planning to submit an
information collection request (ICR),
“Information Collection Request
Renewal for the NOx Budget Trading
Program to Reduce the Regional
Transport of Ozone” (EPA ICR No.
1857.06, OMB Control No. 2060-0445)
to the Office of Management and Budget
(OMB) for review and approval in
accordance with the Paperwork

Reduction Act (44 U.S.C. 3501 et seq.).
Before doing so, EPA is soliciting public
comments on specific aspects of the
proposed information collection as
described below. This is a proposed
extension of the ICR, which is currently
approved through February 28, 2014.
An Agency may not conduct or sponsor
and a person is not required to respond
to a collection of information unless it
displays a currently valid OMB control
number.

DATES: Comments must be submitted on
or before November 18, 2013.
ADDRESSES: Submit your comments,
referencing Docket ID No. EPA-HQ-
OAR-2006—0947. online using
www.regulations.gov (our preferred
method), by email to a-and-r-docket@
epamail.epa.gov, or by mail to: EPA
Docket Center, Environmental
Protection Agency, Mail Code 28221T,
1200 Pennsylvania Ave. NW.,
Washington, DC 20460.

EPA’s policy is that all comments
received will be included in the public
docket without change including any
personal information provided, unless
the comment includes profanity, threats,
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute.

FOR FURTHER INFORMATION CONTACT:
Karen VanSickle, Clean Air Markets
Division, Office of Air and Radiation,
(6204]J), Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460; telephone
number: (202) 343—-9220; fax number:
(202) 343-2361; email address:
vansickle.karen@epa.gov.
SUPPLEMENTARY INFORMATION:
Supporting documents which explain in
detail the information that the EPA will
be collecting are available in the public
docket for this ICR. The docket can be
viewed online at www.regulations.gov
or in person at the EPA Docket Center,
EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC. The telephone number for the
Docket Center is 202-566—1744. For
additional information about EPA’s
public docket, visit http://www.epa.gov/
dockets.

Pursuant to section 3506(c)(2)(A) of
the PRA, EPA is soliciting comments
and information to enable it to: (i)
Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the Agency’s estimate of the
burden of the proposed collection of
information, including the validity of

the methodology and assumptions used;
(iii) enhance the quality, utility, and
clarity of the information to be
collected; and (iv) minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses. EPA will consider the
comments received and amend the ICR
as appropriate. The final ICR package
will then be submitted to OMB for
review and approval. At that time, EPA
will issue another Federal Register
notice to announce the submission of
the ICR to OMB and the opportunity to
submit additional comments to OMB.

Abstract: The NOx Budget Trading
Program is a market-based cap and trade
program created to reduce emissions of
nitrogen oxides (NOx) from power
plants and other large combustion
sources in the eastern United States.
NOx is a prime ingredient in the
formation of ground-level ozone (smog),
a pervasive air pollution problem in
many areas of the eastern United States.
The NOx Budget Trading Program was
designed to reduce NOx emissions
during the warm summer months,
referred to as the ozone season, when
ground-level ozone concentrations are
highest. In 2009 the program was
replaced by the Clean Air Interstate Rule
Ozone Season Trading Program
(CAIRQOS). Although the trading
program was replaced after the 2008
compliance season, this information
collection is being renewed for two
reasons. First, some industrial sources
in certain States are still required to
monitor and report emissions data to
EPA under these rules, so we will
account for their burden. Second, the
Agency may at some future time,
reinstitute the NOx Budget Trading
Program. For example, this might
happen if both the CAIR and CAIR
replacement rules were vacated by the
Court. All data received by EPA will be
treated as public information. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations in 40 CFR are listed
in 40 CFR part 9.

Form Numbers: None.

Respondents/affected entities: Entities
potentially affected by this action are
those which participate in the NOx
Budget Trading Program to Reduce the
Regional Transport of Ozone.
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Respondent’s obligation to respond:
mandatory (Sections 110(a) and 301(a)
of the Clean Air Act).

Estimated number of respondents:
EPA estimates that there are 122 former
NOx Budget Trading Program units that
will continue to conduct monitoring in
accordance with Part 75 solely under
the NOx SIP call.

Frequency of response: yearly,
quarterly, occasionally.

Total estimated burden: 57,586 hours
(per year). Burden is defined at 5 CFR
1320.3(b).

Total estimated cost: $7,466.951 (per
year), includes $3,777,000 annualized
capital or operation & maintenance
costs.

Changes in Estimates: There is no
increase in hours in the total estimated
respondent burden compared with the
ICR currently approved by OMB.

Dated: August 29, 2013.

Reid Harvey,

Director, Clean Air Markets Division.

[FR Doc. 2013-22602 Filed 9-16-13; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The applications will also be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the

proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than October 15,
2013.

A. Federal Reserve Bank of Richmond
(Adam M. Drimer, Assistant Vice
President) 701 East Byrd Street,
Richmond, Virginia 23261-4528:

1. Fairmount Bancorp, Inc., Rosedale,
Maryland, to become a bank holding
company upon the conversion of
Fairmount Bank, Rosedale, Maryland, to
a state chartered commercial bank.

B. Federal Reserve Bank of Dallas (E.
Ann Worthy, Vice President) 2200
North Pearl Street, Dallas, Texas 75201—
2272:

1. ZT Acquisitions, Inc., and ZT
Financial Holdings, Inc., both of
Houston, Texas, to become bank holding
companies through the acquisition of
First National Bank of Colorado City,
Colorado City, Texas.

Board of Governors of the Federal Reserve
System, September 12, 2013.

Margaret McCloskey Shanks,

Deputy Secretary of the Board.

[FR Doc. 2013-22595 Filed 9-16—13; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

Sunshine Act Meeting

TIME AND DATE: 9:00 a.m. (Eastern Time)
September 23, 2013.

PLACE: 10th Floor Board Meeting Room,
77 K Street NE., Washington, DC 20002.

STATUS: Parts will be open to the public.
MATTERS TO BE CONSIDERED:
Parts Open to the Public

1. Approval of the Minutes of the
August 9, 2013 Board Member

2. Thrift Savings Plan Activity Reports
by the Executive Director

. Monthly Participant Activity Report

. Monthly Investment Policy Report

. Legislative Report

. Quarterly Metrics

. ERM Report

. Budget Review and Approval

6. 2014 Board Meeting Calendar

CONTACT PERSON FOR MORE INFORMATION:

Kimberly Weaver, Director, Office of

External Affairs, (202) 942—1640.

Dated: September 13, 2013.
James B. Petrick,

Secretary, Federal Retirement Thrift
Investment Board.

[FR Doc. 2013-22667 Filed 9-13-13; 11:15 am]
BILLING CODE 6760-01-P

O o

[S20 S V]

FEDERAL TRADE COMMISSION

Granting of Request for Early
Termination of the Waiting Period
Under the Premerger Notification
Rules

Section 7A of the Clayton Act, 15
U.S.C. 18a, as added by Title II of the
Hart-Scott-Rodino Antitrust
Improvements Act of 1976, requires
persons contemplating certain mergers
or acquisitions to give the Federal Trade
Commission and the Assistant Attorney
General advance notice and to wait
designated periods before
consummation of such plans. Section
7A(b)(2) of the Act permits the agencies,
in individual cases, to terminate this
waiting period prior to its expiration
and requires that notice of this action be
published in the Federal Register.

The following transactions were
granted early termination—on the dates
indicated—of the waiting period
provided by law and the premerger
notification rules. The listing for each
transaction includes the transaction
number and the parties to the
transaction. The grants were made by
the Federal Trade Commission and the
Assistant Attorney General for the
Antitrust Division of the Department of
Justice. Neither agency intends to take
any action with respect to these
proposed acquisitions during the
applicable waiting period.

EARLY TERMINATIONS GRANTED AUGUST 1, 2013 THRU AUGUST 30, 2013

08/02/2013

Il, L.P.; DSW Holding Company, LLGC;

Riverstone Global Energy and Power Fund; Apache Corporation;
Riverstone Global Energy and Power Fund.
TPG VI DE AlV I, L.P.; Envision RX Options Holdings Inc.; TPG VI

ASAC Il LP; Activision Blizzard, Inc.; ASAC Il LP.
Abbott Laboratories; OptiMedica Corporation; Abbott Laboratories.

Meeting
...... 20131091 | G Crestview Partners

Crestview Partners I, L.P.

20131095 | G

20131096 | G
DE AIV II, L.P.

20131102 | G

20131119 | G
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EARLY TERMINATIONS GRANTED AUGUST 1, 2013 THRU AUGUST 30, 2013—Continued
08/05/2013 ... 20131109 | G EATELCORP, L.L.C.; Gladstone Investment Corporation;
EATELCORP, L.L.C.
08/07/2013 .o 20131101 | G JPMorgan Chase & Co.; Pate Holding Company, L.L.P.; JPMorgan
Chase & Co.
08/09/2013 ...t 20131082 | G Amgen Inc.; Servier SAS; Amgen Inc.
20131103 | G Genesis Energy, L.P.; Hornbeck Offshore Services, Inc.; Genesis
Energy, L.P.
20131104 | G Enstar Group Limited; Torus Insurance Holdings Limited; Enstar
Group Limited
20131105 | G First Reserve Fund Xl| Offshore AIV, L.P.; Enstar Group Limited;
First Reserve Fund Xl Offshore AlV, L.P.
20131106 | G First Reserve Fund XII LP; Enstar Group Limited; First Reserve
Fund XII LP.
20131107 | G General Atlantic Partners (Bermuda) Ill, L.P.; Banco Santander,
S.A.; General Atlantic Partners (Bermuda) IlI, L.P.
20131108 | G Warburg Pincus (I0) XI (Cayman), L.P.; Banco Santander, S.A;
Warburg Pincus (I0) XI (Cayman), L.P.
20131111 | G American Industrial Partners Capital Fund V, L.P.; Nordstjernan
AB; American Industrial Partners Capital Fund V, L.P.
20131113 | G MicroPort Scientific Corporation; Wright Medical Group, Inc,;
MicroPort Scientific Corporation.
20131124 | G Hubbard Broadcasting, Inc.; Alice S. White Living Trust; Hubbard
Broadcasting, Inc.
20131125 | G Boise Cascade Company; Wood Resources LLC; Boise Cascade
Company.
20131129 | G Genossenschaft Constanter; DW Healthcare Partners, L.P;
Genossenschaft Constanter.
20131131 | G Gentex Corporation; Johnson Controls, Inc.; Gentex Corporation.
08/12/2013 oo 20130993 | G L’Air Liquide S.A.; John P. deNeufville; L’Air Liquide S.A.
20131141 | G HAS Development Corporation; Abertis Infraestructuras, S.A.; HAS
Development Corporation.
08/13/2013 ..o 20131115 | G Lynden Incorporated; Endeavour Capital Fund 1V, L.P.; Lynden In-
corporated.
20131145 | G B/E AEROSPACE, INC.; Blue Dot Energy Services, LLC; B/E
AEROSPACE, INC.
08/14/2013 oo 20131012 | G Johnson & Johnson; Aragon Pharmaceuticals, Inc.; Johnson &
Johnson.
20131097 | G Trian Partners Strategic Investment Fund, L.P.; Mondelez Inter-
national, Inc.; Trian Partners Strategic Investment Fund, L.P.
20131117 | G Abbott Laboratories; IDEV Technologies, Inc.; Abbott Laboratories.
08/16/2013 ...t 20131027 | G Precision Castparts Corp.; Bridgepoint Europe Ill 6 FCPR; Preci-
sion Castparts Corp.
20131099 | G Carl C. Icahn; Apple Inc.; Carl C. Icahn.
20131118 | G Welsh, Carson, Anderson & Stowe Xl, L.P.; Alert Logic, Inc,;
Welsh, Carson, Anderson & Stowe XI, L.P.
20131120 | G Providence Equity Partners VI L.P.; Informa plc; Providence Equity
Partners VI L.P.
20131146 | G Susanne Klatten; Rockwood Holdings, Inc.; Susanne Klatten.
20131150 | G Adage Capital Partners, L.P.; Puma Biotechnology, Inc.; Adage
Capital Partners, L.P.
20131153 | G Catamaran LLC; The F. Dohmen Co.; Catamaran LLC.
20131154 | G Blucora, Inc.; Jong Suk Lee; Blucora, Inc.
20131155 | G KKR North American Fund XI, L.P.; Warburg Pincus Private Equity
X, L.P.; KKR North American Fund XI, L.P.
20131157 | G Hellman & Friedman Capital Partners VII, L.P.; Maple Tree Hold-
ings, L.P.; Hellman & Friedman Capital Partners VII, L.P.
20131162 | G TA XI L.P.; John Rante; TA XI L.P.
20131163 | G Cummins Inc.; R. Kevin Shanahan; Cummins Inc.
20131164 | G Mark Yragui; R. Kevin Shanahan; Mark Yragui.
08/19/2013 ..o 20131081 | G Deutsche Telekom AG; Telephone and Data Systems, Inc. Voting;
Deutsche Telekom AG.
20131158 | G Apollo Investment Fund VII, L.P.; Pitney Bowes Inc.; Apollo Invest-
ment Fund VII, L.P.
20131159 | G Target Corporation; IB Holding, LLC; Target Corporation.
08/20/2013 ... 20131137 | G Dominic Origlio, Jr.; Terrance J. McGlinn, Sr.; Dominic Origlio, Jr.
20131138 | G Jeffrey A. Honickman; Terrence J. McGlinn, Sr.; Jeffrey A.
Honickman
08/21/2013 .. 20130835 | G Koch Industries, Inc.; Buckeye Technologies Inc.; Koch Industries,
Inc.
08/22/2013 ...t 20131132 | G PS V International, Ltd.; Air Products and Chemicals, Inc.; PS V
International, Ltd.
20131133 | G Pershing Square Holdings, Ltd.; Air Products and Chemicals, Inc.;

Pershing Square Holdings, Ltd.
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EARLY TERMINATIONS GRANTED AUGUST 1, 2013 THRU AUGUST 30, 2013—Continued
20131134 | G Pershing Square, L.P.; Air Products and Chemicals, Inc.; Pershing
Square, L.P.
20131135 | G Pershing Square International, Ltd.; Air Products and Chemicals,
Inc.; Pershing Square International, Ltd.
08/23/2013 ... 20131169 | G Platinum Equity Capital Partners Ill, L.P.; Emerson Electric Co.;
Platinum Equity Capital Partners Ill, L.P.
20131172 | G Post Holdings, Inc.; Premier Nutrition Corporation; Post Holdings,
Inc.
20131175 | G QUIKRETE Holdings, Inc.; Kelso Investment Associates VII, L.P;
QUIKRETE Holdings, Inc.
20131184 | G SolarCity Corporation; BKM Holdings, LLC; SolarCity Corporation.
20131185 | G TA Xl L.P.; SoftWriters Group, LLC; TA XI L.P.
20131186 | G Humana Inc.; Robert G. Schemel; Humana Inc.
20131191 | G Blackstone Capital Partners V, L.P.; Unilever N.V.; Blackstone
Capital Partners V, L.P.
08/26/2013 ..ot 20131171 | G Silver Lake Sumeru Fund, L.P.; BlackLine Systems, Inc.; Silver
Lake Sumeru Fund, L.P.
08/28/2013 ... 20131123 | G Hanesbrands Inc.; Maidenform Brands, Inc.; Hanesbrands Inc.
20131156 | G Hudson’s Bay Trading Company, L.P.; Saks Incorporated; Hud-
son’s Bay Trading Company, L.P.
20131161 | G Carl C. Icahn; Nuance Communications, Inc.; Carl C. Icahn.
08/29/2013 ... 20131166 | G Marcato, L.P.; Sotheby’s; Marcato, L.P.
20131167 | G Marcato International Ltd.; Sotheby’s; Marcato International Ltd.
20131176 | G AOL Inc.; Adap.tv, Inc.; AOL Inc.
08/30/2013 ... 20131189 | G Vahid David Delrahim; Sally Anenberg; Valid David Delrahim.
20131199 | G Platinum Equity Capital Partners Ill, L.P.; JPMorgan Chase & Co.;
Platinum Equity Capital Partners Ill, L.P.
20131208 | G AOT Building Products LP; CPG International Holdings LP. AOT
Building Products LP.
20131210 | G Eurasian Resources Group; Eurasian Natural Resources Corpora-
tion PLC; Eurasian Resources Group.
20131218 | G Mr. John W. Henry; The New York Times Company; Mr. John W.
Henry.

FOR FURTHER INFORMATION CONTACT:
Renee Chapman, Contact
Representative, or Theresa Kingsberry,
Legal Assistant, Federal Trade
Commission, Premerger Notification
Office, Bureau of Competition, Room H-
303, Washington, DC 20580, (202) 326—
3100.

By Direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2013-22333 Filed 9-16—-13; 8:45 am|
BILLING CODE 6750-01-M

GENERAL SERVICES
ADMINISTRATION

[OMB Control No. 3090-0302; Docket No.
2013-0001; Sequence 9]

General Services Administration
Acquisition Regulation; Submission
for OMB Review; Modifications
(Federal Supply Schedules)

AGENCY: Office of Acquisition Policy,
General Services Administration (GSA).
ACTION: Notice of request for public
comments on an information collection
requirement for an OMB clearance.

SUMMARY: Under the provisions of the
Paperwork Reduction Act, the
Regulatory Secretariat will be

submitting to the Office of Management
and Budget (OMB) a request to review
and approve an information collection
requirement regarding the Modifications
(Federal Supply Schedule) clause.

DATES: Submit comments on or before:
October 17, 2013.

FOR FURTHER INFORMATION CONTACT: Ms.
Dana Munson, General Services
Acquisition Policy Division, GSA, 202—
357-9652 or email Dana.Munson@
gsa.gov for clarification of content. For
information pertaining to status or
publication schedules, contact the
Regulatory Secretariat at 202—501-4755.
Please cite information collection 3090—
0302.

ADDRESSES: Submit comments
identified by Information Collection
3090-0302, Modifications, by any of the
following methods:

e Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching for “Information Collection
3090-0302, Modifications.” Select the
link “Submit a Comment” that
corresponds with “Information
Collection 3090-0302, Modifications.”
Follow the instructions provided at the
“Submit a Comment” screen. Please
include your name, company name (if
any), and “Information Collection 3090—

0302, Modifications,” on your attached
document.

e Fax:202-501—-4067.

e Mail: General Services
Administration, Regulatory Secretariat
(MVCB), 1800 F Street NW.,
Washington, DC 20405. ATTN: Hada
Flowers/IC 30900302, Information
Collection 3090-0302, Modifications.

Instructions:

¢ Submit comments including
suggestions for reducing this burden to:
FAR Desk Officer, OMB, Room 10102,
NEOB, Washington, DC 20503, and a
copy to the General Services
Administration, Regulatory Secretariat
Division (MVCB), 2250C, 1800 F Street
NW., Washington, DC 20405.

¢ Please submit comments only and
cite Information Collection 3090-0302,
Modifications, in all correspondence
related to this collection. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal and/or business
confidential information provided.
SUPPLEMENTARY INFORMATION:

A. Purpose

GSA is proposing to amend the
General Services Administration
Acquisition Regulation (GSAR) to add
clause 552.243-81 Modifications
(Federal Supply Schedule) and an
Alternate I version of the clause that
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requires electronic submission of
modifications for FSS contracts
managed by GSA. Under the
modifications clause, vendors may
request a contract modification by
submitting a request to the Contracting
Officer for approval. At a minimum,
every request shall describe the
proposed change(s) and provide the
rationale for the requested change(s).

The initial clause, previously at GSAR
552.243—72 Modifications (Multiple
Award Schedule), is being reinstated at
GSAR 552.238-81, Modifications
(Federal Supply Schedule).

The alternate version of the clause
implements and mandates electronic
submission of modifications, and only
applies to FSS contracts managed by
GSA. The alternate version of the clause
links to GSA’s electronic tool, eMod at
http://eoffer.gsa.gov/. Use of eMod will
streamline the modification submission
process for both FSS contractors and
contracting officers.

The Department of Veterans Affairs
(VA) does not have access to eMod, and
is therefore not required to comply with
the requirements of the Alternate I
version of GSAR clause 552.238-81,
Modifications (Federal Supply
Schedule). VA will continue to utilize
the basic version of the clause in
management of their FSS contracts.

B. Discussion and Analysis

A notice for this collection was
published in the Federal Register at 78
FR 31879, on May 28, 2013. One
comment was received that was outside
the scope of the notice.

As a result, no change to the burden
estimate for this collection was made.

Public Comments

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the GSAR,
and will have practical utility; whether
our estimate of the public burden of this
collection of information is accurate,
and based on valid assumptions and
methodology; ways to enhance the
quality, utility, and clarity of the
information to be collected; and ways in
which we can minimize the burden of
appropriate technological collection
techniques or other forms of information
technology.

C. Annual Reporting Burden

The annual reporting burden is
estimated as follows:

552.238-81 Modifications (Federal
Supply Schedule)

Respondents: 1,500.
Responses per Respondent: 3.

Total Responses: 4,500.
Hours per Response: 5.
Total Burden Hours: 22,500.

552.238-81 Modifications Alternate I
(Federal Supply Schedule)

Estimated Respondents/yr: 19,000.

Number of Submissions per
Respondent: 3.

Total Responses: 57,000.

Estimated Hours/Response: 4.

Total Burden Hours: 228,000.

Obtaining Copies of Proposals
Requesters may obtain a copy of the
information collection documents from

the General Services Administration,

Regulatory Secretariat (MVCB), 1800 F

Street NW., Washington, DC 20405;

telephone 202-501-4755. Please cite

OMB Control No. 3090-0302,

“Modifications” in all correspondence.
Dated: September 11, 2013.

Laura Auletta,

Acting Senior Procurement Executive, Office

of Acquisition Policy.

[FR Doc. 2013-22526 Filed 9-16-13; 8:45 am]

BILLING CODE 6820-61-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Healthcare Research and
Quality

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Agency for Healthcare Research
and Quality, HHS.
ACTION: Notice.

SUMMARY: This notice announces the
intention of the Agency for Healthcare
Research and Quality (AHRQ) to request
that the Office of Management and
Budget (OMB) approve the proposed
information collection project: “Medical
Expenditure Panel Survey—Insurance
Component.” In accordance with the
Paperwork Reduction Act, 44 U.S.C.
3501-3521, AHRQ invites the public to
comment on this proposed information
collection.

This proposed information collection
was previously published in the Federal
Register on June 28th, 2013 and allowed
60 days for public comment. No
comments were received. The purpose
of this notice is to allow an additional
30 days for public comment.

DATES: Comments on this notice must be
received by October 17, 2013.
ADDRESSES: Written comments should
be submitted to: AHRQ’s OMB Desk
Officer by fax at (202) 395-6974
(attention: AHRQ’s desk officer) or by

email at OIRA submission@
omb.eop.gov (attention: AHRQ’s desk
officer).

Copies of the proposed collection
plans, data collection instruments, and
specific details on the estimated burden
can be obtained from the AHRQ Reports
Clearance Officer.

FOR FURTHER INFORMATION CONTACT:
Doris Lefkowitz, AHRQ Reports
Clearance Officer, (301) 427-1477, or by
email at doris.lefkowitz@ AHRQ.hhs.gov.

SUPPLEMENTARY INFORMATION:
Proposed Project

Medical Expenditure Panel Survey—
Insurance Component

Employer-sponsored health insurance
is the source of coverage for 78 million
current and former workers, plus many
of their family members, and is a
cornerstone of the U.S. health care
system. The Medical Expenditure Panel
Survey—Insurance Component (MEPS—
IC) measures the extent, cost, and
coverage of employer-sponsored health
insurance on an annual basis. These
statistics are produced at the National,
State, and sub-State (metropolitan area)
level for private industry. Statistics are
also produced for State and Local
governments.

This research has the following goals:

(1) To provide data for Federal
policymakers evaluating the effects of
National and State health care reforms.

(2) To provide descriptive data on the
current employer-sponsored health
insurance system and data for modeling
the differential impacts of proposed
health policy initiatives.

(3) To supply critical State and
National estimates of health insurance
spending for the National Health
Accounts and Gross Domestic Product.

(4) To support evaluation of the
impact on health insurance offered by
small employers due to the
implementation of Small Business
Health Options Program (SHOP)
exchanges under the Patient Protection
and Affordable Care Act (PPACA),
through the addition of a longitudinal
component to the sample.

This study is being conducted by
AHRQ through the Bureau of the
Census, pursuant to AHRQ’s statutory
authority to conduct and support
research on healthcare and on systems
for the delivery of such care, including
activities with respect to the quality,
effectiveness, efficiency,
appropriateness and value of healthcare
services and with respect to quality
measurement and improvement. 42
U.S.C. 299a(a)(1) and (2).
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Method of Collection

To achieve the goals of this project the
following data collections for both
private sector and State and local
government employers will be
implemented:

(1) Prescreener Questionnaire—The
purpose of the Prescreener
Questionnaire, which is collected via
telephone, varies depending on the
insurance status of the establishment
contacted. (Establishment is defined as
a single, physical location in the private
sector and a governmental unit in state
and local governments.) For
establishments that do not offer health
insurance to their employees, the
prescreener is used to collect basic
information such as number of
employees. Collection is completed for
these establishments through this
telephone call. For establishments that
do offer health insurance, contact name
and address information is collected
that is used for the mailout of the
establishment and plan questionnaires.
Obtaining this contact information helps
ensure that the questionnaires are
directed to the person in the
establishment best equipped to
complete them.

(2) Establishment Questionnaire—The
purpose of the mailed Establishment
Questionnaire is to obtain general
information from employers that
provide health insurance to their
employees. Information such as total

active enrollment in health insurance,
other employee benefits, demographic
characteristics of employees, and retiree
health insurance is collected through
the establishment questionnaire.

(3) Plan Questionnaire—The purpose
of the mailed Plan Questionnaire is to
collect plan-specific information on
each plan (up to four plans) offered by
establishments that provide health
insurance to their employees. This
questionnaire obtains information on
total premiums, employer and employee
contributions to the premium, and plan
enrollment for each type of coverage
offered—single, employee-plus-one, and
family—within a plan. It also asks for
information on deductibles, copays, and
other plan characteristics.

(4) Longitudinal Sample—For 2014,
an additional sample of small employers
(those with 50 or fewer employees) will
be included in the collection. This
sample, called the Longitudinal Sample
(LS), is designed to measure the impact
on small employers of the SHOP
exchanges that will become available
that year. The LS will consist of 3,000
small, private-sector employers that
responded to the 2013 MEPS-IC regular
survey. These employers will be
surveyed again in 2014—using the same
collection methods as the regular
survey—in order to track changes in
their health insurance offerings,
characteristics, and costs.

The primary objective of the MEPS—
IC is to collect information on employer-

sponsored health insurance. Such
information is needed in order to
provide the tools for Federal, State, and
academic researchers to evaluate current
and proposed health policies and to
support the production of important
statistical measures for other Federal
agencies.

Estimated Annual Respondent Burden

Exhibit 1 shows the estimated
annualized burden hours for the
respondent’s time to provide the
requested data. The Prescreener
questionnaire will be completed by
32,675 respondents and takes about 5V-
minutes to complete. The Establishment
questionnaire will be completed by
28,365 respondents and takes about 23
minutes to complete. The Plan
questionnaire will be completed by
23,813 respondents and will require an
average of 2.2 responses per respondent.
Each Plan questionnaire takes about 11
minutes to complete. The total
annualized burden hours are estimated
to be 23,150 hours.

Exhibit 2 shows the estimated
annualized cost burden associated with
the respondents’ time to participate in
this data collection. The annualized cost
burden is estimated to be $679,221.

The estimates of annualized burden
hours and costs have increased slightly
relative to the 60-Day Notice due to the
inclusion of the Longitudinal Sample in
the estimates.

EXHIBIT 1—ESTIMATED ANNUALIZED BURDEN HOURS

Number of
Number of Hours per Total burden
Form name respondents rerz%%%iiseﬁfr response hours
Prescreener QUESHIONNAINE ..........cceeeeiiiiiiiiie e e 32,675 1 0.09 2,941
Establishment QUESHONNAIIE ..........cccuvviiiiiiiiiiiiee e 28,365 1 *0.38 10,779
Plan QUESHIONNAIIE ........cccuiiiiiiie e 23,813 2.2 0.18 9,430
1o} - | PRSP 84,853 na na 23,150

*The burden estimate printed on the establishment questionnaire is 45 minutes which includes the burden estimate for completing the estab-
lishment questionnaire, an average of 2.2 plan questionnaires, plus the prescreener. The establishment and plan questionnaires are sent to the
respondent as a package and are completed by the respondent at the same time.

EXHIBIT 2—ESTIMATED ANNUALIZED COST BURDEN

Average
Number of Total burden Total cost
Form name respondents hours hOU:L)f[eV\iage burden
Prescreener QUESHONNAIIE ..........cceecuveeiuiiiieeeiieee et ettt 32,675 2,941 29.34 $86,289
Establishment QUESHIONNAIIE ........c.coeviieiiiiiee e 28,365 10,779 29.34 316,256
Plan QUESHONNEAIIE .......cciiiiiiiiiiiee ettt e et e e e e e e eaaneees 23,813 9,430 29.34 276,676
LI ] =1 OSSR SRRUSRRRRONt 84,853 23,150 na 679,221

*Based upon the mean hourly wage for Compensation, Benefits, and Job Analysis Specialists occupation code 13—1141, at http://bls.gov/oes/
current/oes131141.htm (U.S. Department of Labor, Bureau of Labor Statistics.)
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Request for Comments

In accordance with the Paperwork
Reduction Act, comments on AHRQ’s
information collection are requested
with regard to any of the following: (a)
Whether the proposed collection of
information is necessary for the proper
performance of AHRQ health care
research and health care information
dissemination functions, including
whether the information will have
practical utility; (b) the accuracy of
AHRQ'’s estimate of burden (including
hours and costs) of the proposed
collection(s) of information; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
collection of information upon the
respondents, including the use of
automated collection techniques or
other forms of information technology.

Comments submitted in response to
this notice will be summarized and
included in the Agency’s subsequent
request for OMB approval of the
proposed information collection. All
comments will become a matter of
public record.

Dated: September 10, 2013.

Richard Kronick,

Director.

[FR Doc. 201322578 Filed 9-16-13; 8:45 am|
BILLING CODE 4160-90-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Healthcare Research and
Quality

Scientific Information Request on
Medication Therapy Management

AGENCY: Agency for Healthcare Research
and Quality (AHRQ), HHS.

ACTION: Request for scientific
information submissions.

SUMMARY: The Agency for Healthcare
Research and Quality (AHRQ) is seeking
scientific information submissions from
the public on medication therapy
management Scientific information is
being solicited to inform our review of
Medication Therapy Management,
which is currently being conducted by
the Evidence-based Practice Centers for
the AHRQ Effective Health Care
Program. Access to published and
unpublished pertinent scientific
information on medication therapy
management will improve the quality of
this review. AHRQ is conducting this
comparative effectiveness review
pursuant to Section 1013 of the
Medicare Prescription Drug,
Improvement, and Modernization Act of

2003, Public Law 108-173, and Section
902(a) of the Public Health Service Act,
42 U.S.C. 299a(a).

DATES: Submission Deadline on or

before October 17, 2013.

ADDRESSES: Online submissions: http://

effectivehealthcareAHRQ.gov/index.

cfm/submit-scientific-information-
packets/. Please select the study for
which you are submitting information
from the list to upload your documents.

Email submissions: SIPS@epc-src.org.

Print submissions:

Mailing Address: Portland VA Research
Foundation, Scientific Resource
Center, ATTN: Scientific Information
Packet Coordinator, P.O. Box 69539,
Portland, OR 97239.

Shipping Address (FedEx, UPS, etc.):
Portland VA Research Foundation,
Scientific Resource Center, ATTN:
Scientific Information Packet
Coordinator, 3710 SW., U.S. Veterans
Hospital Road, Mail Code: R&D 71,
Portland, OR 97239.

FOR FURTHER INFORMATION CONTACT:

Robin Paynter, Research Librarian,

Telephone: 503—-220-8262 ext. 58652 or

Email: SIPS@epc-src.org.

SUPPLEMENTARY INFORMATION: The

Agency for Healthcare Research and

Quality has commissioned the Effective

Health Care (EHC) Program Evidence-

based Practice Centers to complete a

review of the evidence for Medication

Therapy Management.

The EHC Program is dedicated to
identifying as many studies as possible
that are relevant to the questions for
each of its reviews. In order to do so, we
are supplementing the usual manual
and electronic database searches of the
literature by requesting information
from the public (e.g., details of studies
conducted). We are looking for studies
that report on medication therapy
management, including those that
describe adverse events. The entire
research protocol, including the key
questions, is also available online at:
http://www.effectivehealthcare. AHRQ.
gov/search-for-guides-reviews-and-
reports/?pageaction=displayproduct&
productid=1601.

This notice is to notify the public that
the EHC program would find the
following information on medication
therapy management helpful:

= A list of completed studies your
company has sponsored. In the list,
indicate whether results are available on
ClinicalTrials.gov along with the
ClinicalTrials.gov trial number.

= For completed studies that do not
have results on ClinicalTrials.gov, a
summary, including the following
elements: study number, study period,
design, methodology, indication and

diagnosis, proper use instructions,
inclusion and exclusion criteria,
primary and secondary outcomes,
baseline characteristics, number of
patients screened/eligible/enrolled/lost
to follow-up/withdrawn/analyzed,
effectiveness/efficacy, and safety results.
= A list of ongoing studies your
company has sponsored. In the list,
please provide the ClinicalTrials.gov
trial number or, if the trial is not
registered, the protocol for the study
including a study number, the study
period, design, methodology, indication
and diagnosis, proper use instructions,
inclusion and exclusion criteria, and
primary and secondary outcomes.

= Description of whether the above
studies constitute ALL Phase II and
above clinical trials sponsored by your
company for this indication and an
index outlining the relevant information
in each submitted file.

Your contribution is very beneficial to
the Program. The contents of all
submissions will be made available to
the public upon request. Materials
submitted must be publicly available or
can be made public. Materials that are
considered confidential; marketing
materials; study types not included in
the review, such as cross-sectional
studies, case series, case reports, before-
and-after designs without a control
group, and program evaluation data that
does not include a comparison group; or
information on indications not included
in the review cannot be used by the
Effective Health Care Program. This is a
voluntary request for information, and
all costs for complying with this request
must be borne by the submitter.

The draft of this review will be posted
on AHRQ’s EHC program Web site and
available for public comment for a
period of 4 weeks. If you would like to
be notified when the draft is posted,
please sign up for the email list at:
http://effectivehealthcare. AHRQ.gov/
index.cfm/join-the-email-list1/.

The systematic review will answer the
following questions. This information is
provided as background. AHRQ) is not
requesting that the public provide
answers to these questions. The entire
research protocol, is also available
online at: http://www.effectivehealth
care. AHRQ).gov/search-for-guides-
reviews-and-reports/?’pageaction=
displayproduct&productid=1601.

Question 1

What are the components and
implementation features of MTM
interventions?

Question 2

In adults with one or more chronic
diseases who are taking prescription


http://www.effectivehealthcare.AHRQ.gov/search-for-guides-reviews-and-reports/?pageaction=displayproduct&productid=1601
http://www.effectivehealthcare.AHRQ.gov/search-for-guides-reviews-and-reports/?pageaction=displayproduct&productid=1601
http://www.effectivehealthcare.AHRQ.gov/search-for-guides-reviews-and-reports/?pageaction=displayproduct&productid=1601
http://www.effectivehealthcare.AHRQ.gov/search-for-guides-reviews-and-reports/?pageaction=displayproduct&productid=1601
mailto:SIPS@epc-src.org
mailto:SIPS@epc-src.org
http://effectivehealthcareAHRQ.gov/index.cfm/submit-scientific-information-packets/
http://effectivehealthcareAHRQ.gov/index.cfm/submit-scientific-information-packets/
http://effectivehealthcareAHRQ.gov/index.cfm/submit-scientific-information-packets/
http://www.effectivehealthcare.AHRQ.gov/search-for-guides-reviews-and-reports/?pageaction=displayproduct&productid=1601
http://effectivehealthcare.AHRQ.gov/index.cfm/join-the-email-list1/
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medication, is MTM effective in
improving the following:

a. Intermediate outcomes, including
biometric and laboratory measures, drug
therapy problems identified, drug
therapy problems resolved, medication
adherence, goals of therapy met, and
patient engagement in medication
management?

b. Patient-centered outcomes, such as
disease-specific morbidity, disease-
specific or all cause mortality, adverse
drug events, health-related quality of
life, activities of daily living, patient
satisfaction with health care, work or
school absenteeism, and patient and
caregiver participation in medical care
and decisionmaking?

c. Resource utilization, such as
prescription drug costs, other health
care costs, and health care utilization?

Question 3

Does the effectiveness of MTM differ
by MTM components and
implementation features?

Question 4

Does the effectiveness of MTM differ
by patient characteristics, including but
not limited to patient demographics and
numbers and types of conditions and
medications?

Question 5

Are there harms of MTM, and if so,
what are they?

The PICOTS (Population(s),
Interventions, Comparators, Outcomes,
Timing, and Settings) criteria for the
comparative effectiveness review are as
follows:

Population(s)

e Patients ages 18 or older with one or
more chronic conditions requiring
the use of prescription medication
to manage symptoms or prevent
progression of chronic disease

o Patient characteristics that may

influence intervention

effectiveness:

Age, sex, race and ethnicity,

socioeconomic status, health

insurance status, education level,
health literacy status, cognitive
impairment, number and types of
chronic conditions, social support,
and urban/rural status

C

QO

Interventions

¢ Explicitly termed MTM services,

generally provided as a bundle of
related services, that include at a
minimum four of the following
elements:

O Comprehensive medication review

O Patient-directed medication
management action plan, with or

without an equivalent prescriber-
directed action plan
O Patient-directed education and
counseling or other resources to
enhance understanding of the use of
medication
Coordination of care, including
prescriber-directed interventions;
documentation of MTM services for
use by the patient’s other providers;
and referral to other providers,
clinicians, or resources when
appropriate
e MTM-like services that are provided
as a bundle or multicomponent
intervention, even if not explicitly
termed ‘“medication therapy
management”’

(@)

The following types of interventions
generally are not considered MTM
interventions and will not be included:
O Medication reconciliation

interventions
O Integrated pharmacy services within

inpatient settings
O One-time corrective actions related to
medication management
Disease management interventions
O Case or care management
interventions

o The following types of
interventions may include MTM
services, but MTM may represent only
one component of the overall
intervention:

O Patient-centered home health care-
delivery model

O Fully integrated, collaborative care
models involving multiple disciplines
and specialties

Studies should contain the same level
of overall medical care/health care
services among different study arms
such that the effect of MTM
interventions can be isolated. For
example, a study with two arms that has
one arm with a care management
intervention t